
























CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT AMERICUS, 


JULY TERM, 1850. 





No. 73.—Josern Jounson, plaintiff in error, vs. Toe State oF 
Georei,, defendant in error. 


[1.] The Act of 1847, to prevent white people from gambling with negroes 
and free persons of color, creates the offence in three different forms. 
1st. Playing and betting with a negro or free person of color, by those en- 
gaged in the game, is an offence. 
2d. Also, playing without betting, on the part of those engaged, but with 
the purpose that others may bet: and 
3d. Betting on a game played by others. 


[2.] Playing, per se, without betting by those who play, and without the in- 
tent or purpose that others may bet, is not an offence under the Act of 1847. 


[3.] Query. Whether proof of playing alone will create a presumption of 
guilt, so as to put the accused upon proof, that the playing was without bet- 
ting, and without a purpose or intention that others might bet? 


Gambling with a negro, in Macon Superior Court. Tried be- 
fore Judge Warren, February Term, 1850. 


The indictment in this case, charged the defendant with “the 
offence of playing with a negro at a game of cards.” For that 
the defendant, ona certain day specified, “did play at a game of 
cards with a negro slave” named, “ for the purpose of winning or 
losing money or spirituous liquors, contrary to the laws,” &c. 
The defendant, on the trial, moved to take a verdict, on the 
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ground that the indictment and proof were too uncertain—no spe- 
cific sum of money or specific article being alleged or proven to 
have been won or lost. The Court overruled the motion, and de- 
fendant excepted. 

The defendant requested the Court to charge, that the bare fact 
of playing at cards with a negro, without betting, or for the pur- 
pose of betting, was not an offence under the Act of 1847, but 
that it was necessary to allege and prove that money or other 
thing of value was.won or lost by the parties, or some other per- 
son. 

The Court refused so to charge, but, on the contrary, charged 
the Jury, “that if they believed, from the evidence, that the de- 
fendant played a gameof cards with the negro—whether they 
played for money or not—they would find him guilty.” To 
which charge and refusal to charge, defendant excepted. 

On these exceptions, error has been assigned. 


J. Hupson, for plaintiff in error. 
Souiciror GENERAL Perkins, for defendant. 


Judge Warner, being detained at home by severe family afflic- 
tion, did not preside during this Term. ; 


By the Court——Nisser, J. delivering the opinion. 


The offence charged in this indictment is gambling with ne- 
groes, under the Act of 1847; and the questions for review de- 
pend upon a construction of that Act. The indictment charges 
that the defendants are guilty of “ the offence of playing with a 
negro ata game of cards. For that the said defendant, on the 
first day of March, in the year eighteen hundred and forty-nine, in 
the County aforesaid, did then and there, unlawfully, and with 
force and arms, play at a game of cards with a negro slave named 
Arthur—said negro being then and there the property of one 
Ephraim Taylor—for the purpose of winning or losing money 
_ or spirituous liquors, contrary to the laws of said State,” &c. Be- 
ing requested to charge, 

ist. “ That the bare fact of playing cards with a negro was not 
sufficient to constitute the offence designated and defined by that 
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Act; that it was necessary to allege and prove that money or oth- 
er thing or things, article or articles of value was bet and staked 
upon said game, either by the parties engaged at play, or some 
other person or persons ;” 

2d. “ That if the specific article or thing played and bet for, 
lost or won upon the game, was not alleged in the bill of indict- 
ment, and proved as therein laid and alleged, the defendant could 
not be found guilty.” The Court declined so to instruct the Jury, 
but did instruct them, “that if they believed, from the evidence, 
that the defendant played a game or games of cards with the ne- 
gro—whether played for money or any other thing or things of 
value or not—théy would find him guilty.” 

The refusal to charge as requested and the charge as given, are 
assigned for error. 

[1.] The Act of 1847, by its title, is an Act to prevent gambling 
with negroes or free persons of color, by white persons. Our 
opinion is, that it creates the offence in three different forms. 

1st. Playing and betting with a negro or free person of color, 
by those engaged in the game. 

2d. Playing without betting, on the part of those engaged, but 
with the purpose and intent that others may bet upon the game, 

3d. Betting on a game played by others. 

The Act'is miserably drafted, but the construction, as above, is 
inferable from it, and we think, gives full effect to the intent of 
the Legislature. That intent is to suppress the demoralizing and 
impolitic practice of gambling with slaves or free persons of col- 
or. Gambling, generally, is gaming for money. In this Act, 
gambling is playing with cards, dice or any other game of chance 
or hazard, “for the purpose of betting, winning or losing money, or 
any other thing or things, article or articles of value or otherwise, or 
any property, or any other article or articles, thing or things of val- 
we.’ It consists also in playing at these games, that others may 
bet, win or lose money or any other thing or things, &c; and in 
betting, winning or losing money or any other thing or things, 
&c. whilst others play the game. See, Pamphlet of 1847, p. 105. 

[2.] This construction excludes the idea that playing, per se, 
without betting on the game, or without any intent or purpose 
that others may bet, is an offence. A game at cards, or any other 
game of chance or hazard, with a negro or free person of color, 
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simply for amusement, without more, is not made an offence by 
the Act, however vulgar and debasing it may be. 

Now, the charge of the Court, that if the defendant was proven 
to have played with the negro—whether he played for money or any 
other thing or things of value or not, he was guilty—seems, at first 
view, to conflict with this view of the Statute, and to warrant the 
exception. Not so, however, if carefully considered; for he may 
be guilty, although he does not play himself for money or other 
thing. He may play and bet not at all, yet play that others may 
bet. He may be guilty under the second form, in which—as sta- 
ted above—the Act defines the offence. 

[3.] The Act of 1847 farther defines the mode of proof on the 
trial. By the 2d section, it is declared, “that on the trial of all 
indictments for said offence, the prosecution shall not be required 
to prove the game or games played, but shall be required to 
prove the playing or betting only.” The last clause, in terms, 
sends the case to the Jury on proof of playing, and makes the oth- 
er ingredient in the offence, an inference from that fact; which 
inference, the accused must rebut at his peril—that is, if his play- 
ing was without betting, and without a purpose that others may 
bet-——merely for amusement—he must show it in defence. . The 
2d section will bear this construction, but I must say that I am 
not fully satisfied with it; for I am not sure but that the general- — 
ity of the last clause in the section is limited and restrained by the 
first clause. The construction is, however, in accordance with 
the policy of the Act, and may be justified by the difficulty of 
proving the offence at large. The same policy and the same ne- 
cessity dictated the enactment, that- the presence of a slave in a 
tipling shop within certain hours, or on the Sabbath day, shall be 
presumptive evidence of selling spirituous liquors to him, against 
thelaw. Hotchkiss, 771. These views dispose of all the assign- 
ments which relate to the charging, and refusal to charge, of the 
Court. 

A motion was made to quash the indictment, because it does 
not allege that any specific sum of money, or any other specific 
article, was bet or staked on the game. This was not necessary. 
For it is not necessary, as we have seen, that the accused should 
bet at all. The indictment, moreover, charges the playing, and 

Sor the purpose of winning or losing money or spirituous liquors, 
contrary tolaw. At Common Law, the indictment would be held 
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wanting in distinctness and certainty, but it is sufficient under our 
Statute, for it describes the es so plainly, as to make it in- 
telligible to the Jury. 

Let the judgment be affirmed. 





No. 74.—James S. Hoirnesueap, administrator, &c. plaintiff in 
error, vs. Harpy McKenzie, defendant. 


{1.] Ifa bill is filed to enforce a parol agreement respecting lands, and the 
defendant, in his answer, admits the contract, without insisting on the Stat- 
ute of Frauds, the Court will decree a specific performance, upon the 
ground, that the defendant has renounced the benefit of the Statute. But 
if the defendant should, by his answer, admit the parol agreement, and yet, 
insist upon the benefit of the Statute, he will be entitled to it, notwithstand- 
ing such admission. 

[2.] It is not enough that there is a remedy at law to make the judgment at 
law a bar. It must be shown, not only that the matter alleged in the bill 
might have been set up by way of defence, but that it would have been as 
practical and as efficient to the ends of justice, and its prompt administra- 
tion, as the remedy in Equity. 

[3.] Where a creditor receives a deed toa tract of land, as collateral security, 
for the payment of a note, which is to be given at a future time, and the 
creditor dies before the note is given, and the consideration for the deed. 
thus entirely fails, it would be fraudulent, in the administrator of the cred- 
itor, to retain the deed, when the object, for which it was given, had entire- 
ly failed, without fault on the part of the grantee; and Equity will order 
the instrument to be delivered up to be cancelled. 


In Equity, in Macon Superior Court. Decision on demurrer, 
by Judge Warren, March Term, 1850. 


Hardy McKenzie, by his bill, alleged, that about the 14th Feb- 
ruary, 1842, he and one John M. Greer became sureties for one 
Warren Dykes, on three promissory notes, to one Miles K. Har- 
man; that in 1844, he (McKenzie) made an agreement, verbally, 
with Harman, that Harman should give up the three notes, and 

VoL, vir. 58 
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take in lieu thereof the individual note of Dykes ; in consideration 
of which, McKenzie agreed to give, as collateral security for the 
new note, a deed to one half of a tract of land in Macon County. 
In pursuance of this agreement, the deed was made and delivered 
to Harman, but from various causes, Harman failed to execute 
his part of the agreement, and died, holding the three notes still 
in his possession. Since his death, his administrator had recov- 
ered judgment on the notes, and the same had been paid up by 
McKenzie. The bill prayed that the deed might be given up to 
be cancelled. 

Demurrer. 1st. For want of equity; 2d. That the parol 
agreement cannot be proved to vary an absolute deed; and 3d. 
Complainant should have made defence to the notes sued. 

The Court overruled the demurrer, and defendant excepted. 








Gites and Warren, for plaintiff in error, cited— 


Miller vs. Cotten, 5 Ga. Rep. 346, 347. Robson vs. Harwell 
and Wife, 6 Ga. Rep. 595. Irnham vs. Child, 1 Bro. Ch. 93. 
Acts of 1837, pam.111. Hotchkiss, 589. 1 Greenl. §§276, 288. 
7 Bac. Abr. 244,’5. Moss vs. Riddle, 5 Cranch, 351. 2 Smith’s 
Lead. Cas. 327, 30. Maxwell vs. Connor, 1 Hill’s Ch. R. 22, 
Bostwick vs. Perkins et al. 1 Kelly, 139. 


S. Miter and R. P. Hatt, for defendant, cited 


Roberts on Frauds, 155, ’6, 130,78. 1 Bland’s Ch. R. 248, 288. 
Story’s Eq. Pl. §763. 2 Bland, 261. 8 Ga. Rep. 245. 1 Kent, 
464. Chitty on Contracts,741. Boyce, executor, vs. Grundy, 3 
Peters, 10. Bac. Abr. 199. 1 John. Cas. 155. 3 John. 216. 11 
John. 96. 6 Ga. Rep. 614, 623. 2 Kelly, 420. 4 Conn. 276. 2 
Penn. 492. 


By the Court——Lumrxin, J. delivering the opinion. 


[1.] The complainant insists on his right to discovery, for the rea- 
son that the defendant, by his answer, may admit the parol agree- 
ment. But what of that, if he claims the benefit of the Statute? 
It would be utterly nugatory; for whatever doubts may have 
once existed, it is now well settled, that if the defendant should, by 
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his answer, admit the parol agreement, and should insist on the 
benefit of the Statute, he will be fully entitled to it, notwithstand- 
ing such admission. Story’s Eq. Pl. §763. 

[2.] It is contended, that as judgment has been obtained in a 
suit at law, against McKenzie, on the notes, in which the matter 
alleged in this bill, may have been set up by way of defence, that 
Equity has no jurisdiction. 3 Merivale’s Rep. 225, 226. Chitty 
on Contracts,113. Sugden on Vendors, 129. 

But the true rule, we understand to be this—that it is not 
enough that there is a remedy at Law to make such a pleaa 
good bar to a proceeding in Chancery—it must be shown that it 
was as practical and as efficient to the ends of justice, and its 
prompt administration, as the remedy in Equity. Besides, frauds 
and trusts are peculiarly within the jurisdiction of the Chancery 
Courts. 1 Mad. Ch. 262. 3 Cranch, 280. 9 Ves. 21. 1 Jacob 
& Walker,19. 5 John. Ch. Rep.174. 2 Conn.129. 2 John. Ch. 
Rep. 596. 6 Munf: 283. 4 Penn. Rep. 131. 3 Peters’ Rep. 210, 

[3.] On the main question, as to whether McKenzie is entitled 
to have the deed which he made to Harman in his lifetime, deliv- 
ered up to be cancelled, the view we take of it is this—the note of 
Dykes, the principal debtor, was to have been substituted for the 
three notes of Dykes, McKenzie and Greer, and the deed to the 
land given as collateral security. The conveyance was executed, 
but Harman retained the original notes, in order to ascertain, by 
calculation, for what amount the new note should be taken, and 
died before the arrangement with Dykes was consummated. 
Hollingshead, his administrator, finding the old notes amongst the 
papers of his intestate, has sued for and collected the money due 
thereon. Here, then, the deed which was originally yalid, has, by 
subsequent events, to wit: the payment of the indebtedness, be- 
come fructus officio. It is a nullity to all intents and purposes, 
and a Court of Chancery will interpose in the administration of a 
protective or preventive justice, and decree a delivery and can- 
cellation of the instrument, The case of Inock vs. Steyvesant, (2 
Paige’s Rep. 84,) was very similar tothis. There, absolute deeds 
were made, but for the purpose of effecting certain objects not 
specified on their face. The objects contemplated by the parties 
were prevented by an Act of the Legislature; and a bill was filed 
for a re-conveyance, as in the present instance, which was de- 
creed with costs; and Chancellor Walworth lays down this 
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broad principle, which he asserts is constantly acted upon, sub- 
ject to such limitations and restrictions as are necessary to pro- 
tect the rights of bona fide purchasers and others, who have supe- 
rior equities, namely : that where, from any defect of the Common 
Law—want of foresight of the parties, or other mistake or acci- 
dent, there would be a failure of justice—it is the duty of a Court 
of Equity to interfere and supply the defect, or furnish the rem- 
edy. 
Judgment affirmed. 





No. '75.—Tuomas 8S. Jounson, administrator, &c. plaintiff in er- 
ror, vs. NatHan G. Lewis, defendant in error. 


[1.] Upon an issue founded on an affidavit of illegality, filed by an adminis- 
trator, de bonis non, with the will annexed, to a general judgment against 
the precedent executor to the will, which was levied on the property of the 
estate in the hands of the administrator: Held, that legatees, under the 
will, who have been paid their legacies, are competent witnesses, when 
ealled for the administrator. 


Certiorari, Macon Superior Court. Decided by Judge War- 
REN, March Term, 1850. 


The only point in this case arose upon the trial of an issue in a 
Justices Court, formed upon an affidavit of illegality, interposed 
by Thomas S. Johnson, administrator, de bonis non, of Elias Jour- 
dan, deceased, to an execution founded on a judgment against the 
former executrix, whose letters abated upon marriage with John- 
son. 

The administrator offered as witnesses two of the legatees 
under the will of Elias Jourdan, deceased, who being objected to, 
on the ground of interest, the administrator executed to them a 
release, relieving them from all liability to him on account of the 
debt; and the legatees executed a release to the administrator 
of all claim upon the estate of Jourdan. The admisistrator, de 
bonis non, was proven to be solvent. The witnesses had received 
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from the estate a portion of their legacy, since the rendition of the 
judgment. 

The Justices decided that the witnesses “ might be examined, 
but that the Court would regard their testimony in the light of 
interested witnesses.”’ The witnesses were withdrawn, and ex- 
ceptions filed. On writ of certiorari, sued out, Judge Warren 
sustained the decision, and an appeal is taken to this Court. 


Gigs, for plaintiff in error. 
Warren, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


[1.] The question made is, whether the legatees, offered as wit- 
nesses, are competent. There wasa judgment, generally, against 
the executor of the will of Elias Jourdan, deceased, which was 
levied upon property of the estate in possession of the plaintiffin 
error, as administrator, de bonis non. He interposed an affidavit 
of illegality. Upon the trial, two of the legatees, under the will of 
Elias Jourdan, were offered as witnesses by the administrator, de 
bonis non, with the will annexed. It was in evidence that these 
legatees had in possession property received from the estate of 
the testator, since the judgment was rendered. Releases were 
executed by them to the administrator, de bonis non, and by him 
tothem. Under these circumstances, the witnesses were excluded, 
virtually—the magistrates admitting them, but ruling them at the 
same time interested. Upon that ruling, sustained by the Judge 
of the Superior Court, the exception was taken. 

We exclude at once all consideration of these releases. They 
could not in any degree affect the rights of the plaintiff in execu- 
tion. Ifthe witnesses were incompetent from interest, no ar- 
rangement between them and the party calling them, could re- 
store their competency. 

Were they interested? They were, beyond question. But it 
remains to be ascertained what the character of that interest is— 
if it is immediate and direct, they are incompetent, if remote and 
contingent, they are competent. The character of their interest 
depends upon principles, which I shall briefly state. To thejudg- 
ment, there was no defence made—it is a-judgment, generally, 
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against the assets of the estate in the hands of the executor—it is 
an admission of assets. This admission is a conclusion of law, 
drawn from the judgment. It is conclusive upon the executor. 
Besides, the proof in the record shows assets in fact in the hands 
of the administrator. These witnesses having received their leg- 
acies, the property thus received, is, in our judgment, protected 
from liability, until the creditor has exhausted the assets in the 
hands of the administrator. It is not subject to a levy, but the cred- 
itor will be driven into Equity. There, upon proof, that the assets 
in the possession of the administrator, is insufficient in part or in 
whole to pay him, it will be appropriated. The judgment binds, 
it is true, the whole assets of the estate. Its lien attaches upon 
the property paid out to the legatees. That lien is not defeated— 
it is only directed first upon the assets remaining with the admin- 
istrator. This may be done upon the familiar equitable principle, 
that one holding a claim upon two funds, and another a claim 
upon one of those funds, the former will be directed upon that 
fund, upon which the latter has no claim. : 
These principles were considered and settled by this Court in 
Scranton and others, vs. Demere, (6 Geo. R. 92,) and in L. De- 
mere et al, vs. Scranton, (8 Geo. R. 43.) 1 Greenlf:§408. Ry. & 
M.31. 6 Esp. 34. 1 Mood. §& M.345. 1 T. R.164. The lia- 
bility of these witnesses to the plaintiff, being dependant upon the 
sufficiency of assets in the hands of the administrator, to pay 
him, their interest is too remote and contingent to effect their 
competency. 
Let the judgment be reversed. 
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No. 76.—Freperick Barerie.p and others, plaintiffs in error, 
vs. Isaac Bryan, defendant. 


[1.] It is competent for all Courts to correct errors and mistakes in their own 
minutes, whenever the same is brought to their notice, provided the rights 
of third person, be not prejadiced. 


[2.] Where a cause has been continued, and at the same term, the plaintiff 
tenders a confession of judgment for costs, which the defendant refuses to 
accept, or the Court to allow, on the ground that the case had been con- 
tinued, but the confession was, nevertheless, entered by the Clerk on the 
minutes, by the direction of the plaintiff's Attorney: Held, that the confes- 
sion is a nullity. 


[3.] A suit may be dismissed after a continuance at the same term, or du- 
ring vacation. 


Certiorari, in Randolph Superior Court. Decided by Judge 
Warren, April Term, 1850. 


Isaac Bryan commenced suit in the Inferior Court of Ran- 
dolph County, against Frederick Barefield and others, as admin- 
istrators of L. Barefield. At the trial term, on motion of defend- 
ants, the cause was continued ; after the continuance, plaintiff's at- 
neys wrote out a confession of judgment to the defendants for 
costs, with liberty of appeal; which confession, defendants refus- 
ed to accept, and the Court refused to allow, upon the ground that 
the case had been continued for the term. By direction of plain- 
tiffs attorney, the confession of judgment was entered upon the 
minutes by the Clerk. Subsequent to the continuance, at the 
same term, the plaintiffs attorney dismissed his case, which dis- 
missal was entered on the docket, but not upon the minutes. 

At the next succeeding term of the Court, an order was grant- 
ed, reciting the foregoing facts, and adjudging the confession of 
judgment to be null and void, and that the case stand dismissed, 
as of the last term. 

To this order, defendants below filed written exceptions, and 
upon them sued, out a writ of certiorari to the Superior Court. 
Upon hearing the certiorari and return, Judge Warren overrul- 
ed and dismissed the same; and this decision is assigned as errer. 


Devon, for plaintiff in error, cited the following authorities: 


1 Greenif. Evid. §§522, 523. 3-Phil. Evid. 825, 834, 951, 826, 
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896, 989,995. 1 Kelly’s Rep. 137, 138, 139, 278, 280, 475, 355. 
2 Jb. 275, 329, 231, 236. 3 1b.78. 4 Ib. 48, 47, 50, 159, 101. 
5 Ga. Rep. 527, 531, 485. 6 1b.175. 7 Ib. 191. 2 Bailey, 
263, 267. 4 Cranch,241. 4 Term R.281. 8 1b.542. 1 Jacob’s 
Law Dict. 411, 412, 413. 3 Ib. 5 Ib. 527, 396, 397, 398, 399. 
Bla. Com. 169. 3 Ib. 21,22, 331. Tidd’s Pra. §§397, 398, 402. 
2 Chit. Pr. 221, 219, 353, 354. Acts of 1838, p. 14,54. Cobb’s Ana. 
38. 14 Com. Law Rule. Broom’s Legai Maxims, 262, 202, 97, 
71, 102, 200. Prince’s Dig. 910, 432, 428, 172, 184, 175, 174, 
428, 437, 438. 








Perkins, for defendant. 
By the Court——Lumpxuy, J. delivering the opinion. 


Suit having been instituted in the Inferior Court of Randolph 
County, by Isaac Bryan against the Barefields, on a judgment 
from Hancock County, the defendants at the trial term, moved for 
a continuance, on account of the absence of material testimony ; 
which was allowed by the Court. The plaintiff then tendered to 
the defendants a confession of judgment for costs, with liberty of 
appeal, which they refused to accept, and which the Court would 
not sanction. The confession was, nevertheless, entered on the 
minutes of the Court by the Clerk, by direction of Bryan’s coun- 
sel. The plaintiff then dismissed his action; but the order of 
dismissal was not put on the minutes, but was noted on the bench 
docket. At the ensuing term, the attorney of the plaintiff pre- 
sented a motion, reciting all the foregoing facts, and praying to 
have the order of dismissal entered nunc pro tunc. . This applica- 
tion was granted. A certiorari was sued out to the Superior 
Court, to correct the error alleged to have been committed by 
the granting of this order, and the judgment having been affirm- 
ed by the Superior Court, a writ of error is presented to this 
Court. 

[1.] Counsel for the plaintiff in error insists that the power of cor- 
recting errors does not belong to the Superior Court. Concede 
this—this is no attempt to exercise any such jurisdiction. The 
granting of the order was merely to supply its own omissions— 
to perfect its own minutes—to do that, at the July Term, 1849, 
which should have been done at the preceding term. 
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[2.] The main ground relied on by counsel is, that the entry 
on the minutes of the judgment of confession, with liberty of ap- 
peal, when no appeal was prosecuted, is a final disposition of the 
case, and precluded any further proceedings in the premises. 

In the opinion of this Court, that judgment was a nullity. It 
was not only done without the permission of the adverse party, 
but in the face of the decision of the Court refusing it. It is, 
therefore, no judgment; and its eutry on the minutes, under these 
circumstances, can give it no validity. 

{[3.] But it is said, that if the confession of judgment came too 
late, the cause being continued, so also did the dismissal. But 
a motion to dismiss was not only in order at any time during the 
term, but a party is authorized by Statute to dismiss his action 
even in vacation, after the Court has adjourned. Acts of 1843, 
page 122. 

Again, it is argued that the application to correct the minutes 
came too late. The law fixes no limit—it is difficult to prescribe 
one, provided the rights of third persons be not prejudiced. When- 
ever a Court is satisfied that its records are not in truth what they 
should. be, and what, in legal contemplation, they are suppos- 
ed to be—the memorial of its judicial action—they should be 
made so. By refusing to the plaintiff the order, his rights would 
have been forever barred; whereas, by sanctioning it, it only 
places the parties where they were. The first writ being dismiss- 
ed, if it is never renewed, the defendants cannot be hurt. Should 
it be recommenced, however, they will be entitled to avail them- 
selves of any defence which originally belonged to them. It is 
obviously, therefore, in furtherance of justice, to affirm the con- 
current judgments of the other two tribunals. 


voL vi 59 
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No. 77—Rozert G. Forp, plaintiff in error, vs. Wituiam W. 
Tison, administrator, de bonis non, &c. defendant in error. 


[1.] A files his bill, charging that he is the owner of four shares in an estate 
represented by the defendant B; that he became the purchaser at public 
sale, of property belonging to that estate, for which he gave his notes, with 
an understanding with the then éxecutrix, that they should be paid by al- 
lowing him the aforesaid shares ; that suit has been instituted and judgment 
had on the notes, which is now proceeding against him, and praying that the 
judgment be enjoined and the agreement enforced, by allowing to complain- 
ant the amount of his four shares asacredit onit: Held, that upon the answer 
distinctly denying that the estate owed the complainant any thing, and stat- 
ing that the four shares claimed in the bill have been paid to him, the in 
janction was very properly dissolved. 


In Equity, in Dooly Superior Court. Decision on motion to 
dissolve injunction, by Judge Warren, May Term, 1850. 


Theophilus Williams, by his last will, directed certain property 
to be kept together, until his youngest son should arrive of age, 
at which time he directed it to be divided-among his children. 

Robert G. Ford, by a bill filed by him, alleged that he was the 
purchaser of the shares of four of the children; that at the 
time the youngest son arrived of age, the executrix, Mary Will- 
iams, caused a public sale of the property, for the purpose of dis- 
tribution; that he became the purchaser of a portion of the pro- 
perty, and gave his notes therefor; that the executrix agreed with 
him to hold the notes until a settlement, and then apply them as 
a payment towards the shares he had purchased of the distribu- 
tees; that contrary to this agreement, Mary Williams, as execu- 
trix, sold a portion of the notes, and sued and recovered judgment 
upon the others. The bill alleged, that Mary Williams had died, 
and Tison had been appointed as administrator, de bonis non ; 
that he was threatening to enforce the executions without ac- 
counting for the balance due on the distributive shares owned by 
him. The bill prayed an account and injunction. 

The answer of Tison, administrator, denied all knowledge of 
the alleged agreement, and stated his belief, that none such ever 
existed. The answer denied any liability to account to Ford— 
he having received the full amount due tohim. His receipt was 
appended as an exhibit. Upon the coming in of the answer, a 
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motion was made to dissolve the injunction, on the ground that 
the equity of the bill was sworn off. The Court granted the mo- 
tion, and complainant excepted. 


H. Hott, representing Hines & Hivzs, for plaintiff in error. 
P. J. Srrozier, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The Court below dissolved the injunction in this case up 
on the coming in of the answer. The plaintiff in error excepts, 
alleging that the equity of his bill is not sworn off. He insists 
that the answer is insufficient, further, because the defendant an- 
swers upon his information and belief, when it is indispensable 
that he should answer according to his knowledge. As to the 
latter idea, remark, that this Court has held that a bare denial 
or affirmation-of a material allegation upon information and be- 
lief, is not sufficient upon a motion to dissolve an injunction, even 
when the. defendant is sued in a representative character. The 
complainant charges, that he became the purchaser of four shares 
in the estate which defendant represents, that he also became 
the purchaser of the property of the estate to the amount of 
twelve hundred dollars, or about that sum, and gave his notes 
for the same; that it was agreed between himself and the execa- 
trix to the will, which the defendant now represents as adminis- 
trator, de bonis non, with the will annexed, that these notes should 
be settled by an allowance to him of the amount of the four shares 
which he owned in the estate; that the judgment, which is pro- 
ceeding against him, is founded on the notes which he gave for 
the property, and he prays that it may be enjoined, and that the 
defendant account and settle with him according to the contract 
which he made with the executrix. This is the complainants 
case. The answer denies any knowledge of the contract, and the 
defendant states, that upon his information and belief, there never 
was any such contract, and proceeds to give reasons and facts for 
this belief. It is not necessary to determine whether, upon this 
point, the answer is full enough to dissolve the injunction, be- 
cause, in other respects, it completely and unequivocally denies 
the complainant’s equity. The complainant charges that the es- 
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tate represented by the defendant, is indebted to him in the 
amount of the four shares which he bought. It is to cause this 
amount to be offsetted in pursuance of the alleged contract, that 
the bill is filed and the injunction asked. Without this indebted- 
ness, he has no case ; his equity, if he has any, grows out of this 
fact. This fact is distinctly charged. Now this fact is positively 
denied in the answer. It states that he has-received the whole of 
his four shares. Its denial is nut put upon the information or be- 
lief of the defendant, but is made without any sort of qualification, 
and the receipt of the complainant is appended as an exhibit. 
This denial is directly responsive to the bill. It strikes at the 
root of the complainant’s equity, and leaves his injunction nothing 
upon which to stand. 
Let the judgment be affirmed. 





No. 78.—Ricnarp A. Lane, plaintiff in error, vs. Toomas Mor- 
ris, defendant in error. 


[1:] Under our judiciary, after a general demurrer has been filed and argued, 
and the judgment of the Court pronounced thereon, it is not proper to al- 
low it to be withdrawn. 

[2.] Where, from the inquiry which has been made, it is probable that a 
book of original entries has been lost or destroyed, and the party swears 
that it is not in his power, custody or control, secondary evidence is admis- 
sible. 

[8.] Where stockholders in a bank are personally liable for the ultimate re- 
demption of its bills; to a suit by a bill-holder against a stockholder, a plea 
that the bank has assets which have not been appropriated, without speci 
fying what they are, is demurrable for uncertainty. 

[4.] Where the charter of a bank renders the stockholders liable, after a trans- 
fer of stock, unless sixty days’ notice of the sale is given in one of the pub- 
lic gazettes of the State, and provided the transfer is made six months be- 
fore the failure of the corporation, all steckholders who have given notice 
in terms of the Act, are exempt, unless the failure occurs within six months 
thereafter. All other stockholders are liable for the redemption of the bills, 
whether they have transferred or not. This liability is not primary nor to- 


tal, but secondary and proportional. 








(ie 








AMERICUS, JULY TERM, 1850. 469 
Lane vs. Morris. 








[5.]. The notice of the sale by the stockholder, need not specify the name of 
the purchaser. 

[6.] A suspension and failure to pay specie on demand to bill-holders, gener- 
ally, is sufficient to enable the bill-holder to sue. He need not prove a spe- 
cial demand in his case. 

[7.] The right given the bill-holder to go upon the stockholder for the ulti- 
mate redemption of the bills, is independent of any claim upon the assets of 
the corporation—one which may be asserted directly in his own name, and 
which the assignee or receiver could not enforce, as it constitutes no part of 
the effects of the bank. 

[8.] Semble; that where an action is founded on a Statute, the law 
deems it for this purpose a specialty, and consequently, the plea of the Stat- 
ute of Limitations, as applicable to notes, cannot be supported. 


Debt, in Muscogee Superior Court. Tried before Judge ALEex- 
ANDER, May Term, 1850. 


This was an action by Richard A. Lane, as a holder of bank 
bills of the Planters & Mechanics’ Bank of Columbus, against 
Thomas Morris, a stockholder in said Bank, to recover on his pro 
rata liability for the payment of the bills, under the following 
section of the charter. 

“Sec, x1. The persons and property of the stockholders, 
shall be pledged and held bound in proportion to the amount of 
shares, and the value thereof, that each individual or company 
may hold in said bank, for the ultimate redemption of the bills or 
notes issued by said bank, in the same manner, as in common ac- 
tions of debt, and no stockholder shall be relieved from such lia- 
bility by sale of his stock, until he shall have caused to have been 
given sixty days’ notice in some public gazette of this State.” 

The declaration alleged a judgment against the assignee of the 
bank, and a return of “nulla bona.”” On the trial, defendant’s coun- 
sel demurred to the declaration. The Court overruled the de- 
murrer; whereupon, defendant moved to withdraw his demur- 
rer. The Court granted the motion, and this is the first ground 
of error assigned. 

Plaintiff's counsel then moved to strike out the 5th, 7th, 9th, 
10th and 11th pleas of defendant, which were in substance, as 
follows: The 5th plea set forth, that if defendant ever was a 
stockholder, all his rights and liabilities, except so far as saved 
and reserved by statutory provision, had long since ceased and 
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been determined by the forfeiture of the charter of said bank, 
viz: on 13th June, 1843, as appears by the judgment of the Court 
declaring the forfeiture. The 7th plea set forth, that the bank 
“was not insolvent at the time the plaintiff commenced his action, 
and is not now insolvent, but that the same has property and as- 
sets, which have not been exhausted by the plaintiff, and that de- 
fendant, as stockholder, is not liable until such insolvency does 
actually exist.” 

The 9th plea was, that defendant was not one of the original 
stockholders and subscribers to the bank, but was the assignee 
of Hampton S. Smith, one of the original subscribers, who, upou 
the transfer, gave no notice of the sale. 

The 10th plea was, that defendant was not a stockholder at the 
time the bills were issued, on which suit was brought, and that 
no notice of the transfer to the defendant had ever been given in 
any public gazette. 

The 11th plea was substantially the same asthe 9th and 10th. 

The Court overruled the motion and sustained the pleas, and 
this decision is another ground of error assigned. 

Defendant’s counsel proposed to prove, by parol, the names of 
the original subscribers. The Court decided the book of minutes 
to be higher evidence. Defendant’s counsel then proved by 
Wm. Dougherty, Esq. plaintiffs attorney, that-he had the book 
in’ his-office until the summer of 1849, when Dr. Flewellen called 
for it, with an order from the assignee of the bank, and obtained it; 
that he had traced it into the-hands of Mr. Kemp, counsel for Dr. 
Flewellen; who said he had left it in the office of Col. Holt. Col. 
Holt proved that he had not seen it in his office, and knew it was 
not there. The assignee of the bank stated he had never seen it 
since delivered to Dr. Flewellen. Defendant stated it was not in 
his power, custody, or control, but that he had made no search or 
inquiry for it. The Court held the book sufficiently accounted 
for, and admitted the parol-evidence, and this decision “is as- 
signed as a ground of error. 

Counsel for the defendant then offered a public gazette pub- 
lished in the City of Columbus, showing the following notice: 








“ Notice-—I have transferred all-of.the stock I held in the Plan- 
ters & Mechanics’ Bank of Columbus, September Ist, 1841. 
(Signed,) - Tuomas Morris.” 
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Objected to by plaintiffs counsel, as insufficient, in not stating 
to whom transferred. 

The Court overruled the objection, and this eens is assign- 
ed as a ground of error. 

The Court charged the Jury, that the plaintiff had mistaken his 
remedy, in bringing suit in his own name, but under the Acts:of 
1842 and 1843, the action ought and could only have been brought 
by the assignee of the bank. 

This charge is assigned as a ground of error. 

Plaintiff’s counsel requested the Court to charge the Jury, that 
a suspension of payment, and a refusal by the bank to pay specie 
for their bills, when-demanded, was a ‘failure in contemplation of 
the following section of the charter: 

“Sec. xvi.- In case of a failure of said bank, all the stock- 
holders who may have sold their stock at any time within six 
months prior to said failure, shall be liable in the same manner 
as ifthey had not sold their stock.” 

Which charge the Court refused to give, but charged the Jury, 
that either a general suspension of specie payments, or a failure 
to pay specie to any and every other person than the plaintiff, 
was not such a failure as contemplated by said section, and the 
plaintiff, to avail himself of that clause, must prove a demand for 
specie and a refusal to pay his claim. 

Which charge and refusal to charge, are also assigned as 
grounds of error. 


W. Dovenerty, for plaintiff in error, cited and commented on 
the following authorities: 


Bullard vs. Bell, 1 Mason, 243.. Angell & Ames, 556,8. & 
Cowen, 387. Castleman vs. Holmes, 4 J. J. Marsh. t. - Bank of 
Poughkeepsie vs. Ibbotson, 24 Wend. 473. Spier vs. Grant, 16 
Mass.9. Hall vs. Carey, 5 Kelly, 239. 8 Wheat.'75. Lump- 
kin et al. vs. Jones, 1 Kelly, 27. The Commercial Bank of Natch- 
es vs. The State of Mississippi, 6 Smede § Marshall, 599. 


H. Hott and Jas. Jonnson, for defendant, cited and com- 
mented on the following authorities’: 


Van vs. Grant; 16 Mass. 476. 16. 9. Berry et al. vs. Mat- 
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thews et al. 1 Kelly, 519... Angell & Ames, 750. 2 Kent, 305 to 
315. 3 Burr. 1866. 3 T. R.199. 3 Sm. & M,791. 8 Peters, 
281. 10 Paige’s C. R.541. 7 Ga. Rep.80. 10 Metcalf, 6. 5 
Ga. Rep..239, 486. 2 McMullen, 439. 6 Ala. (N. 8S.) 289. 1 
Kelly, 27. She vs. Bloom, 19 John. 477. 8 Cow.391. Pender- 
grast vs. Foley, 8 Ga. Rep.1. . Keatonvs. Greenwood, Ibid, 97. 








By the Court—Lumpxuy, J. delivering the opinion. 


This was an action of debt brought by Richard A. Lane, as the 
holder and owner of the bills of the Planters.& Mechanics’ Bank 
of Columbus, to the amount of $925, against Thomas Morris, as 
a stockholder in said bank, of one hundred and sixty-nine shares 
of the capital stock thereof, and seeking to make the defendant 
liable to the plaintiff (the bank being insolvent,) for such a pro- 
portion of his said debt, as the number of shares, so held by the 
said defendant, bears to the whole capital stock of said bank, 
which is a million of dollars. 

[1.] The first assignment is, that the Court erred in allowing 
the defendant’s counsel.to withdraw the demurrer to the plaintiff’s 
declaration, after the judgment of the Court was made thereon. 

No authority was produced on the argument, settling what the 
practice isin this respect. I find, upon examination, that it has 
not been uniform. There are precedents both ways. Mr. Seilon, 
in his Treatise on Practice, page 340, citing Say. 312, lays it down, 
that after argument, and even after the opinion of the Court has 
been pronounced on the demurrer, it is in its. discretion to give 
leave to withdraw it: In Ayrs vs. Wilson, (Douglas, 385,) leave 
was granted to withdraw the demurrer and reply, on payment of 
costs. There are other cases, however, in the English books, in 
which it was refused. 1 East, 391._ 1 Burr.321. 2 B. & P. 482. 
3 B. & P. 11, 12. In the United States Courts, it has been deci- 
ded. that an amendment to a plea may be allowed, after the plea 
has; on demurrer, been adjudged to be bad. 6 Cranch, 206. 
But whether, upon like principles, the demurrant would have 
leave to withdraw the demurrer, where a judgment against him 
has. been pronounced, was not decided. 

It is immaterial to the present case, whether the practice be es- 
tablished one way or the other. Upon principle, it would seem, 


that it ought not to be allowed under our system. The demurrer 
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denies, that by the law arising upon the facts charged in the dee- 
laration, any injury is done to the plaintiff, for which he is enti- 
tled to recover. The judgment is as peremptory, and’should be 
as conclusive, as if it had been rendered on a verdict found on an 
issue in fact. To permit the defendant, then, to withdraw the de- 
murrer, after a judgment has been pronounced against him, and 
interpose the same objection on a motion to arrest the judgment, 
is giving him an undue advantage, especially as an opportunity 
may be afforded the Court to correct its error, if any has been 
committed, on an application for a new trial. _ Establish this prac- 
tice, and the Court may, and probably will be called upon to de- 
cide the same issue in law three times in the same case. 

[2.] The second assignment is, that the Court erred in permit- 
ting the defendant’s counsel to give parol evidence of the contents 
of the minutes of the bank-book, without having sufficiently ac- 
counted for the loss or destruction of the original book of entries 
containing those minutes. 

The object of the testimony sought to be introduced, was to 
prove who were the stockholders in the company. I am not pre- 
pared to say that it was not competent to make this proof, inde- 
pendent of the book. I am quite- clear, however, that the ab- 
sence of the book was sufficiently accounted for. It is true, that 
the search for it was not made by the defendant ; still the inquiry 
which was instituted, created a strong probability that the book 
was lost or destroyed. In addition to this, Morris swore that the 
book was not in his power, custody or control. 

The third assignment is, that the Court erred in overruling the 
demurrer of the plaintiff to the 5th, 7th, 9th, 10th and 11th pleas, 
as set out in the record, and in allowing the defence set up there- 
in. It becomes necessary, of course, to examine the several mat- 
ters put in issue by these pleas. The 5th raises the question, 
whether or not the Common Law principle—that upon a disso- 
lution of a corporation, all its debts and credits are extinguished 
—applies tothe ultimate right of action, given by the charter to 
the bill-holder against the stockholder ? For greater convenience, 
and to avoid repetition, I shall reserve this point until I come to 
consider the charge of the Court. 

[3.] The 7th plea alleges, that the plaintiff was not entitled to 
his action at the time it was brought, because the bank was not at 
that time insolvent, but had property and assets which had not 

von, vir. 60 
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been exhausted. In our judgment, this plea is too general—it is 
too vague and uncertain to take issue upon—it should have spec- 
ified the property. 

The 9th, 10th and 11th pleas all relate to the liability of the 
stockholders, and may be considered and disposed of together. 

[4.] What stockholders, then, are liable under the charter? I 
answer, briefly, a// whom the charter makes so, and none others. 
The 11th section provides, that “ the persons and property of the 
stockholders shall be pledged and held bound in proportion to the 
amount of shares, and the value thereof, that each individual or 
company may hold in said bank, for the ultimate redemption of 
the bills or notes issued by said bank, im the same manner as in 
common actions of debt ; and no stockholder shall be relieved from 
such liability, by sale of his stock, until he shall have caused to have 
been given sixty days’ notice in some public gazette of this State.” 
Prince, 127. . And by the 16th section, it is enacted, that “ in case 
of a failure of said bank, all the stockholders, who may have sold 
their stock at any time within six months prior to said failure, 
shall be liable in the same manner, as if they had not sold their 
stock.” Ibid, 128. 

The charter, it will be perceived, does not restrict the liability, 
as is usually done, to any particular class of stockolders; either 
those who originally subscribed—those who were stockholders 
when the bills or notes were issued, or those who were so at the 
time of the dissolution. It makes provision, however, for all to 
escape liability who have transferred their stock, and given sixty 
days’ notice thereof in some public gazette of this State, provided 
the sale has not taken-place within six months prior to the failure 
of the bank, and declares most explicitly, that ‘no stockholder 
shall be relieved from his liability,” notwithstanding any disposi- 
tion he may have made of his stock, until this is done. 

All, then, who ever were stockholders, are liable to bill and 
note-holders, unless they have been discharged in the manner pre- 
scribed by the Act. Such is the plain, express and unmistakable 
language. of the Statute ; and so ample was the security which 
the Legislature intended to provide, that even sale and notice is 
no protection, if within six months of the failure,- Each and all 
are subject to be sued at the instance of any and every bill-holder. 
There can be but one satisfaction, of course, except for costs; 
and the stockholder can be charged only to the extent of his stock. 
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Beyond this, he may defend himself; and on payment to this 
amount, there is an end of further liability. 

I shall not be guilty of the folly of darkening the unambiguous 
terms of the charter, by “words without counsel.” The author- 
ity of Sir F. Dwarris, could he be invoked to show, that where 
restrictive expressions are used in a Statute, all things are intend- 
ed to be excluded, which are not enumerated, on the familiar 
principle, that expressio unius est exclusio alternis; or as it is other- 
wise worded—ezpressum facit cessare tacitum—that the express 
mention of one thing, implies the exclusion of another. Refer- 
ence could be made, too, to reported cases, to establish, that 
where a general Act of Parliament confers immunities, which ex- 
pressly exempt certain persons from the effect and operation of 
its provisions, it excludes all exemptions to which the subject 
might even before, by law, have been entitled, for the reason 
that the introduction of the exemption is necessarily exclusive of 
all other independent extrinsic exceptions. 2 Duar. Stats. 712, 
713. Rex vs. Cunningham, 5 East, 478. 3 T. R. 442. But it is 
enough for the Court, in this, as in all other cases, to say that 
“thus the law is written.” 

As tothe question of contribution between the stockholders 
themselves, we forbear to discuss it. Not being made by the re- 
cord, it would be premature to do so. 

I come now to the errors alleged to have been committed in 
the charge of the Court; and— 

[5.] 1st. It is insisted, that the Court below erred in holding 
that the notice, given by the defendant, of the transfer of his stock; 
was sufficient. The objection to it is, that it did not designate the 
name of the purchaser. Our reply is, that the charter does not 
impose this-obligation on the seller. The stockholder is required 
merely to give sixty days’ notice of the sale in some public ga- 
zette of the State; and this has been done. It is not for this 
Court to add to or to take from the words of the Act. ‘The object 
of the notice’was, to put the bill-holder upon inquiry. It is his 
own fault, if he neglects to do so. We are content to incur the 
reproach implied in the old saw—that he who sticks to the letter 
of the Statute, looks only skin-deep into its meaning. If the color 
clearly indicates the species to which it belongs, we care not to 
extend our researches any further. We reiterate our abhorrence 


of judicial legislation. The first, last and only inquiry of Courts 
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should be—what saith the law? and when the response is receiv- 
ed, fearlessly to administer it, leaving it to the Legislature to cure 
such defects as time may have produced or experience detected. 

[6.] 2dly. The Court was asked to charge the Jury, that a sus- 
pension of specie payment, and a refusal, by the bank, to pay spe- 
cie; generally, when demanded, was a failure, in contemplation of 
the 16th section of the charter. The Court refused so to charge, 
but on the contrary, instructed the Jury, that a general suspen- 
sion and refusal to pay others than the plaintiff, was not such a 
failure as was contemplated by the Act of incorporation, but that 
in order to avail himself of the benefit of its provisions, the plain- 
tiff must prove a demand on his own account, and refusal to pay. 

It seems to be conceded by counsel, that there was error in re- 
fusing to give the charge as asked, as well as in the instructions 
which were given. At any rate, it was in direct conflict with the 
judgment of this Court, in Lumpkin et al. vs. Jones, (1 Kelly, 27,) 
as to what constitutes a bank failure, as well as to the general 
tenor of decisions in this country upon this subject. . State vs. 
The New Orleans Gas Light §& Banking Company, 2 Robinson’s 
(La.) Rep. 529. Attorney General vs. The Bank of Michigan, 
Harrington’s Ch. (Mich.) R. 315. 

[7.] 3dly. Counsel for the defendant below and in error argued, 
that upon the dissolution of this corporation, the debts due to and 
from it were extinguished ; and that nothing could save this case 
from the operation of this Common Law principle, but the legis- 
lation which had intervened, appointing a receiver to collect and 
pay over the assets ; that, consequently, all proceedings must be 
conducted in his name, and that a party, who claims the benefit 
of this legislation, must pursue his remedy in accordance with it. 
The Court sustained this position, and ruled, that the action could 
not be maintained by the present plaintiff, but that under the 
Acts of 1842 and 1843, appointing an assignee, suit could be 
brought by him only, and by no one else. 

In the opinion of this Court, the right of the bill-holder, under 
the 11th section of the charter, to hold the person and property of 
the stockholder pledged and bound for the ultimate. redemption 
of the bills and notes of the bank, in proportion to the amount of 
his shares and the value thereof—a right which is not primary 
and total, but secondary and proportional—is one which he may 
assert'in his own name, before or after the formal dissolution of 
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the corporation—one which is wholly above and beyond the reach 
of any legislation, and independent and irrespective of it. The 
power and duty of the receiver, appointed by the Legisla- 
ture, was to take charge of and collect, as early as practicable, 
the debts and demands due and owing to the bank, and to pay off 
and discharge its liabilities. See Pamphlet Acts, 1842, p. 29, and 
1843, ps. 21,22. But the recovery, in ¢his action, constitutes no 
part of the assets of the bank, but is a supplemental or superad- 
ded security, for the benefit of the bill-holder—one which he is 
authorized to enforce, in his own name, in an action of debt at 
law, directly against the stockholder. 

By the terms of the original grant or contract with the govern- 
ment, the defendant became liable for every bill or note issued by 
the bank, in two capacities—one as a member of the corporation 
—the other as an individual stockholder. He may be made 
chargeable in both of these ways. When pursued as a corpora- 
tor, it must be at the instance of the directors, or other legally 
constituted agents of the corporation, or some satisfactory ex- 
cuse must be rendered for not doing it. But no such case is made 
by this record. When this defendant made himself a stockhold- 
er by subscription or purchase, he became ultimately bound to 
pay the bills and notes of the bank, by an express stipulation, to 
which he voluntarily assented for his own benefit, and his indi- 
vidual property and credit were thereby pledged to each holder 
of the bills and notes, to fulfil this stipulation; and it is upon this 
undertaking, which no power can impair, that this proceeding is 
instituted. Penniman vs. Briggs, 1 Hopkins’ Chan. R.300; and 
in error, 8 Cowen’s R. 387.. Bank of Poughkeepsie vs. Ibbotson, 
24. Wend. R. 473. Castleman vs. Holmes, 4 J. J. Marsh. R. 1. 
Drinkwater vs. Portland Marine Railway, 6 Shep. R.35. Slee 
vs. Bloom, original case in Chancery, 5 Johns. Ch. R. 366. ._ Pro- 
ceedings on appeal, 19 Johns. R. 456. In the Court of Errors, 20 
Johns. R. 66. Spear vs. Grant, 16 Mass. R.9. Vose vs. Grant, 
15 Mass. R. 476. 

I would merely add, that this is one of a new and peculiar 
class of cases, which owe their origin altogether to recent Statutes, 
imposing a personal responsibility upon the members of a private 
corporation, in case of the neglect of the corporate body to pay 
the demands which it has incurred. Ang. §& Am. on Corp. 555. 
The constitutionality of these Statutes has been settled, that they 
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are well calculated. to protect individuals, who deal with corpora- 
tions, from danger of loss, will-not be questioned. True, it may 
be. said that these are private transactions, and that it being op- 
tional with the people to deal with banks. or not—to take their 
bills or refuse them—the Jaw is not to be stretched for their pro- 
tection. .But every body knows that whatever bank notes may 
be, by the Constitution, they are practically and in fact, ina great 
measure, not only a legal tender, but the only circulation in the 
country. The bulk of the community have no discretion to re- 
ceive or refuse them. The -currency consists mostly of these 
notes. Every planter, tradesman and small dealer must take 
them, or be exposed to the greatest inconvenience. Trustees of 
every description—laborers of every class are exposed to risk ; 
and those, generally, are the greatest sufferers by a bank failure, 
who are least able to bear the loss. It is the duty, then, of the 
Legislature to see to it, that this paper medium shall be, if possi- 
ble, truly and substantially what it purports to be—the represen- 
tative of gold and silver. Ifit is made penal to pass spurious coin, 
or to use false or deficient weights and measures, it should be con- 
sidered equally so to inundate the country with irredeemable 
bank notes. Sufficient measures have been taken by the govern- 
ment to prevent this, by compelling the issuers to become security _ 
in person and property for.their payment. This is a most com 
mendable policy ; and it is not for us to hinder and thwart its sal- 
utary operation. ; 

Knowing that this decision would involve principles of the first 
interest and importance, both to the parties and the public, it is.a 
great relief to feel an unwavering confidence in the correctness of 
our conclusions ; for there is no more unpleasant exercise of our 
duty, than to be forced to decide where we entertain doubts. 

[8.] The Statute of Limitations was pleaded to the action, and 
is insisted on in the brief of the counsel for the defendant. Upon 
a careful examination of the record, however, we do not see that 
it is legitimately presented for our determination. I will only re- 
peat now, therefore, what fell from the Court in delivering its 
opinion, namely: that it appears to have been long since settled 
in the English Courts, that the limitation of six years did not. ex- 
tend to the.case of an action of debt, founded upon a-statutory li- 
ability—the Statute being considered in the nature-of a specialty. 
Com. Dig. tit. Temps. G. 15... Jones. vs..Pope, 1 Sand. R. 3% 
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Hodsdon vs. Harridge; 2 Sand. R.61, 65. Talony vs. Jackson, 
Cro. Cas. Rep. 513. And-that in the case. of Bullard vs. Bell, (1 
Mason’s Rep. 243,) before the Circuit Court of the United States, 
in 1817, Judge Story reviewed all the authorities upon this- sub- 
ject, and decided that the Statute of Limitations did not. extend to 
an action of debt against the stockholders of a area found- 
ed on a statutory liability. 

The judgment of the Court below, for the errors specified, 
must be reversed, and the cause remanded for further proceed- 
ings. 











No. 79.—Dok ex dem. Samuet GLepNey and another, administra- 
tors, &c. plaintiffs in error, vs. Isaac B. Deavors, defendant in 
error. 


[1] Taxes due to the State are a general lien upon all the property of the deb- 
tor, attaching on the Ist of January in each year. 


[2] Where property, liable to tax, is sold under execution between the Ist 
January and the giving in or return of the same, and is afterwards sold 
under execution to pay the tax due by the defendant in execution: Held, 
that the purchaser at the Tax Collector’s sale gets a good title. 


Ejectment, in Sumter Superior Court. Tried before Judge 
Warren, May Term, 1850. 


' This was an action of ejectment by the administrators of Ar- 
nold Gedwin, to recover a lot.of land in Sumter County. De+ 
fendant claimed under a deed from the Sheriff of Sumter County, 
reciting that the land had been levied on and sold on the Ist 
Tuesday in April, 1841, as the property of one John Deupree. 
Plaintiff claimed under a Tax Collector’s deed, reciting that the 
property had been sold on the Ist Tuesday: in December, 1841, 
for the taxes of John Deupree, for the year 1841.: 

The Court charged, that “the lien or security of the State, for 
tax due from John Deupree for the year 1841, was destroyed by 
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the Sheriff's sale, and the subsequent sale conveyed no title, un- 
less the Jury believed that the Sheriff’s sale was made for the pur- 
pose of avoiding the payment of taxes due; and that the only pref- 
erence thatexisted for said tax, was the right of the Tax Collec- . 
tor to’claim out of the fund raised by the Sheriff’s sale.” 

This decision is brought up for review. 


E. R. Brown and B. H111, for plaintiff in error, cited the fol- 
lowing authorities : 


Hotchkiss, 150, 4, 8, 9. 7 Com. Dig. 90. Rankin et al. vs. 
Scott, 6 Cond. R. U. S.404. 2 Kelly, 143. 8 Ga. R.300. Shot- 
well vs. Murray, 1 John. C. R.513. 2 Bay. 249, 14 Sergt. & 
R. 257. 


H. K. McCoy, for defendant, cited : 


Forsyth vs. Clark, Dudley's (Ga.) Rep. 15. 3 Wend. 637. 1 
Peters, 438. 


By the Court——Nisset, J. delivering the opinion. 


[1.] This was an action of ejectment. The plaintiff claimed 
under a Tax Collector’s deed, and the defendant under a Sheriff’s 
deed. The Sheriff’s deed bears date in Apri/, 1841, and the Tax 
Collector’s deed in December of the same year. The Sheriff sold 
the land under an execution in favor of a citizen, as the proper- 
ty of the defendant in execution. The Collector caused the same 
land to be sold for the taxes due by the same defendant, assessed 
forthat year. The question of title being beforethe Circuit Court, 
the presiding Judge instructed the Jury, “that the lien or securi- 
ty of the State, for the tax due from the defendant in execution 
for the year 1841, was destroyed by the Sheriff’s sale, and the 
subsequent sale conveyed no title, unless the Jury believed that 
the Sheriff’s sale was made for the purpose of avoiding the payment 
of taxes due, and that the only preference that existed for said tax, 
was the right of the Tax Collector to claim out of the fund raised by 
the Sheriff’s sale.” To this charge the plaintiff in error excepted, 
and the question is, whether the tax due by a citizen is a lien 
upon his property, which can be enforced by a re-sale, in a case 
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like this, where the property has been sold under a general judg- 
ment before it is returned, yet after the tax upon it has been im- 
posed by law. The presiding Judge does not seem to hold, 
that generally taxes are not a lien, but believes that the lien was 
destroyed by the Sheriff’s sale, and that after such sale, the only 
way in which the State can collect her taxes, is by putting in a 
claim upon the fund. Inasmuch as the land had been sold, the 
view of the Judge seems to be, that the State occupied the posi- 
tion of a favored or preferred claimant on it, and failing to. assert 
her claim, lost it, unless the sale by the Sheriff was intended to 
defeat the payment of the taxes. The question is an important 
one, and it will be necessary to consider, generally, the question, 
to what extent assessed taxes are a lien upon the property of the 
citizen, and if they are a lien particularly, whether in this case 
it was, as held by the presiding Judge, destroyed by the sale by 
the Sheriff. The right to tax the whole property of the citizen 
for the defence of the State and the support of the government, is 
not a questionable proposition. It is an incident of sovereignty. 
All property which vests in the citizen by grant from the estate, is 
liable to taxation, without a reservation of the right to tax. That 
right grows out of the right of the citizen to governmental pro- 
tection and the corresponding obligation of the government to 
protect him. Revenue is indispensable to the maintainance of all 
the privileges and immunities of the people—it is also indispensa- 
ble to national independence, without which individual immuni- 
ties and privileges are valueless. _Henee it is, that in. the very na- 
ture of the social compact, as a basis upon which the foundations 
of government are laid, the property of the citizen is pledged for 
these purposes—pledged without any express declaration of a 
pledge. Inthe act of organizing a government, the pledge is im- 
plied. It is one of the elements of national being. The people 
who make a government, ipso facto, assent to it. This inherent 
right to lay and collect taxes, may be limited and regulated by 
the fundamental law, as it is by the constitution of our union. 
The amount and the mode of assessment, and the manner of ¢col- 
lecting it, lies within the legislative competency, to be arranged 
from time to time, by law, according to the publicexigencies, In 
this country the people impose the taxes which they pay, through 
their representatives, and the taxing power is not, therefore, likely 
to be abused. Upon these principles, it has been held, in a.sis- 
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ter State, that the taxes due, in the absence of any legislative 
declaration upon. that subject, are a mortgage to the exclusion of 
any other lien or incumbrance. The decision goes upon the 
idea, that the obligation to support the government precedes and 
is paramount to every contract between citizens ; and without am- 
plifying this general doctrine, I leave it with my concurrence. 2 
Bay’s Rep. 244. 4 Peters’ R.514, 4 Wheat. 428. 

However sufficient these principles may be to sustain the tax 
lien, we are not left to them alone. In our judgement, the laws 
of the State give to assessed taxes a lien which overrides every 
other security orincumbrance. By the 14th section of the Act of 
1804, which is still of force, it is declared, that “ the taxes impos- 
ed by this Act shall be preferred to all securities and incumbrances 
whatever.” Prince, 847. Thissection createsalien. Itis argu- 
ed that it only gives a preference or creates a grade of debt, in 
contemplation of a contest with other securities and incumbran- 
ces, Our opinion is, that it creates a general lien, which attaches 
at the time when the property is liable by law to taxation, upon 
all the property of the citizen. It is true that the phraseology of 
the Act might have been more plainly declaratory ofalien. But 
what is its effect? . A legal preference, that is priority, is given 
to the taxes, not only over all incumbrances whatever—such as 
mortgages and judgements—but also over all secwrities—securi- 
ties by title, as -well as other securities. A deed, therefore, upon 
private sale, will not defeat the preference. It inhibits a sale to 
the exclusion of the taxes. And it can only defeat the security 
of a deed, upon the idea of a lien on the property. Ifa title by 
deed, upon private sale, will not defeat the tax lien, a title by 
deed upon a judicial sale will not, a,fortiori; for, the lien of the 
judgement, under which the purchaser at the. judicial sale gets 
his title, is unquestionably postponed by the Act, There is no 
particular form of words necessary to create alien. The plain 
import of this Act is a legal preference for satisfaction out of the 
property of the person taxed, over every security and every in- 
cumbrance, and that is alien. - The Legislature, no doubt, intend- 
ed simply to declare the great fundamental principle, that the 
property of the citizen is pledged to the exclusion of all private 
contracts—to the support of the government. That principle elu- 
cidates the enactment. . If the lien exists. without a legislative 
declaration—if it bean elementary principle of government, re- 
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cognized by the ablest statesmen, it can hardly be presumed that 
the legislature intended to innovate upon and weaken it. If the 
Act only creates a preference over other claims, it is available for 
the protection of the State, only when a citizen is dead and his 
estate is for destribution, or when he is insolvent, or when there is 
a fund in hand for distribution. . Upon this idea, it looks to mar- 
shaling assets. And in case of the alienation, bona fide, of pro- 
perty by private sale, this construction would wholly defeat the 
security ofthe State. In this very case, as I shall show, it would 
defeat the collection of taxes altogether. I do not mean to say, 
that when the money ofthe citizen is in the hands of the Court, and 
the tax is in a situation to be presented as a claim upon it, that 
that claim would not be good. Ifthe Act creates a lien on pro- 
perty, the lien equally attaches upon-its proceeds. But in such a 
case, I do not believe that the lien of the State would be lost by its 
agent failing to put in a claim upon the fund, upon the principle 
that no laches can be imputed to the State. It is not enough to 
say, that the collector and his security would be in that case lia- 
ble, for that liability is only a cumulative security for the State. 
The lien isa general one. The whole property is bound for the 
taxes. That it is not confined to the specific property upon 
which each item of the tax arises, is manifest in this. The law 
requires the personal estate first to be sold to pay the tax, and if 
none, or not enough, then the real estate. Accordingly, taxes 
originating on lands may be paid out of the personal estate, and 
vice versa. It takes effect when, by law, in each and every year 
the property is made taxable—that is to say, on the first of Janu- 
ary. It is the imposition of the tax by law which appropriates, 
if needs be, the property of the citizen to the public use. The li- 
en, therefore, does not commence only with the return of the prop- 
erty, or with the return of the digest by the Receiver to the Col- 
lector, or with the issuing of execution to enforce payment. 
Dudley, 15. 8 Watts § Searg. R. 449. 

It is argued that the taxes are not a lien, from certain provis- 
ions of the tax law—such as that which declares all sales, made 
to prevent their payment, void—that which makes them first to 
be paid, in case of the death of the debtor, and charges the ad- 
ministrator, personally—and that which charges the. mortgagee 
with the tax due upon the mortgaged property. These provis- 
ions of law do not set aside the lien created by the 14th section» 
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nor are they incompatible with it. Some of them, it may be, are 
unnécessary—as for example, that which declares void all. gifts 
and conveyances, &c. made to avoid the payment of taxes. If 
there is @ lien, this provision is useless. All these things, and 
othersfor example, the summary process with which the Col- 
lector is armed to collect, and the prohibition of all judicial inter- 
ferance between the State and the debtor, look to the same end, 
and that is the prompt and necessary payment of the taxes. The 
State must have her revenue, at all hazards. Hence these vari- 
ous’stringent provisions of law to constrain payment. - Prompt 
collection is as necessary as the lien. Butif, in all cases of sale of 
the property, as here, the State is to rely upon the fund, she may 
be delayed by litigation, and is really made dependent upon ju- 
dicial interferance. She must put in her notice, or file her in- 
junction—await the regular time for a hearing—abide delays, 
continuances and collateral issues. In short, she is no better off 
than any other judgment creditor. No. To collect taxes, the 
State moves-with uncontrolable power directly and instantane- 
ously upon the property; and if,in the exercise of this stern but 
necessary attribute of sovereignty, the citizen is injured, his only 
redress is by petition to the Legislature. 

[2.] In the case made in this record, if the doctrine of the Court _ 
prevails, and in all like cases, the tax will be lost:to: the State. 
Here the Sheriff sold in April.’ The land sold was taxable on the 
first of January preceding. At the time of sale, the land had not 
been returned to the Receiver—the Collertor knew not that it 
was taxable as the property of the defendant—he had no power 
over ithe could put in no notice to retain—he could institute no 
process to hold up the fund. The Sheriff, officially, could know 
nothing of the claim of the State for taxes. He was not restrain- 
ed from paying over at once the proceeds of the'sale to the judg- 
ment:in his hands; and if paid, then all means of security to the 
State is lost forever. The Collector and his sureties would not 
be liable, for he could not be in default. So it would be in any 
ease where there is a bona fide sale of property intervening the 
first of January and the return of the digest of taxes to the Col- 
. lector, whether that sale be private or judicial. The consequence 
of this doctrine would clearly be’a loss to the State of no incon- 
siderable amount of her revenue, and a serious injustice to the 


tax*paying portion of the people. ~ 
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Inthe case before me, the Collector has pursued the course which 
the law points out. When the tax was collectable, and default in 
payment made, he issued his execution—the ‘land: is levied on 
and sold. _The-question. put by one of the counsel for plaintiff in 
error, (Col. Brown,) is conclusive of the case. If these proceed- 
ings are authorized by law, (and that they are, no one questions) 
does not the purchaser get a title? Ifhe does not, then the State 
has devised an ingenious piece of statutory mechanism, for the 
purpose of entrapping her citizens. ‘The previous purchaser 
has no right to complain, for the tax lien is by public law, and 
he is presumed to buy with notice. 

In the argument of this cause, the defendant in error relied upon 
the decision of the Supreme Court of the United States in Con- 
rad vs. The Atlantic Insurance Company of New York, 1 Peters 386. 
That decision places a construction on the 65th section of the Act 
of Congress, passed in 1799, which is as follows: “In all cases 
of insolvency, or when any estate in the hands of executors, ad- 
ministrators and assignees, shall be insufficient to pay all the debts 
due from the deceased, the debt or debts due to the United States 
shall be first satisfied; and any executor, administrator, or assign- 
ee, or other person, who shall pay any debt due by the person 
or estate, for whom or for which they are acting, previous to the 
debt or debts due to the United States from such person or estate, 
being first duly satisfied and paid, shall be answerable in their 
own person and estate, &c.” The Supreme Court held, that the 
priority, thus limited in behalf of the United States, was not a 
right that superseded and overruled an assignment made by the 
debtor, and subjected the property so assigned te execution; but 
was a Tight of prior payment out of the general funds of the bebtor, 
in the hands of the assignee. This decision is inapplicable to the 
present case. A similar provision of law is made in this State 
when a debtor for taxes dies between the time of giving in his 
taxes and the payment. A priority is created in behalf of the 
State for the tax, and the administrator is bound to respect that 
priority, at the peril of personal liability. Prince, 847. If 
this were the only provision of our law on the subject, the ques- 
tion would be very different. We should construe it as the Su- 
preme Court did, a like law of Congress, as giving a right only of 
prior payment. But it isnot. In the same section, the Legisla- 
ture declares that the taxes shall be preferred to all securities and 
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incumbrances whatever. As before stated, the priority given in 
case of death, is cumulative, and intended to secure prompt pay- 
ment of taxes. The law of Congress does not pretend to give 
to the United States a lien—it only pretends to create a prefer- 
ence in the cases stated, of insolvency, &c. It cannot be enlarged 
beyond its terms. -Our law, in general terms, conveys a prefer- 
ence over all ixcumbrances and securities, and, as we think, cre- 
ates a lien. 
Let the judgment be reversed. 








No. 80.—-Danizt Hicutower, plaintiff in error, vs. Dozter 
TuorNTON and others, defendants. 


[1-] AtCommon Law, upon the dissolution of a corporation, the debts due to 
and from it are extinguished, 

[2.] The individuals who compose a corporation, (and a corporation aggre- 
gate is nothing more than an association of individuals,) may, by contract 
or in law, incur liabilities, during its existence, which will survive the char- 
ter. : 

| [8.] Unpaid subscriptions to the capital stock of a company, are corporate 
property, which can be reached by the ereditors in a Court of Equity, and 

. this right exists entirely independent of any statutory provision. 

[4.] A Court of Equity will proyide a remedy to enable the creditors to ap- 
propriate this trust fund. 

[5.] The doctrine of Dr. Salmon’s case, (1 Cases in Ch. 204,) ads 

[6.] Legislative Acts, as well as the decrees of Courts of late years, evince a 
sounder and purer morality, with regard to the liability of moneyed corpo: 

{7.] Itis the amount of shares subscribed, and not the sums actually paid in, 
which constitutes the capital stock of a company. 

[8-] ‘The subscription for stock, isa debt which the corporation may call in to 
satisfy the creditors. 

[9.] The equity of the creditor is equally strong where the stockholder has 
contracted to pay—but failed to do’so—his portion of the capital stock, as 

where it has been paid in and afterwards withdrawn. 
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[10.] The right to have the unpaid stock called in to extinguish outstanding 
debts, is as clear and strong after as before the dissolution of the corporation. 

[11.] It has been held in South Carolina, that the stockholders can be made 
liable to the creditors beyond the amount of their capital stock, unless their 
liability is restricted by the charter. 

[12.] A distinction attempted to be taken between the liability of moneyed 
corporations and rail-road and manufacturing companies, none in reality 
exists; if any difference, against the former. 

[13.] A periodical madness seems to pervade every section of the country in 
the business of banking, leading, necessarily, to over issues and consequent 
depreciation. It is the duty of the government to guard against this mischief; 
and the regulations provided by law for this purpose, instead of being re- 
laxed, should be rigidly enforced by the Courts. 

[14.] The provision in this and other charters, for the forfeiture of stock, is 
for the benefit of the corporation to coerce punctuality in the payment of in- 
stalments, and in case of failure, to afford to the company a speedy method 
of converting the stock into cash; and was not intended as a privilege to the 
stockholder to abandon his subscription. 

[15.] The power to sell the stock of a delinquent stockholder is a cumulative 
remedy, and does not impair the right to compel payment by action. 

[16.] This being a case of direct and purely technical trust, not cognizable at 
law, but falling within the proper, peculiar and exclusive jurisdiction of a 
Court of Equity, is not subject to the Statute of Limitations. 

[17.] On a motion to dismiss a bill for want of equity, the-question as to par 
ties does not legitimately arise. 

[18.] Lord Hardwick is reported to have said, that a bill will never be dismiss- 
ed for wantof parties; and this is true, provided the necessary parties: can 
be made; and leave will be granted to make new parties, either by an 
amendment or a supplemental bill. 

[19.] If it is apparent that parties cannot be made, and there can be no decree 
without them, the bill will be dismissed. 

[20.] The Legislature having recognized and ratified the appointment of a 
receiver or assignee, made by the stockholders before the forfeiture of 
their charter, the duty of calling in the unpaid stock to discharge debts, de- 
volves properly upon the trustee. 

[21.] If the trustee fraudulently combining with the stockholders, neglects or 
refuses to do his duty, the proceeding may be maintained directly by the 
creditor in his own name against the stockholders, making the receiver a 
party defendant to the case. 


In Equity, in Muscogee Superior Court. Decision by Judge 
ALEXANDER, May Term, 1850. 


The bill in this case was filed by Daniel Hightower, alleging 
that he was a judgment creditor of the Planters & Mechanics’ 
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Bank of Columbus, and that his 7. fa. had been returned by the 
Sheriff, with the entry of “‘ nulla bona” thereon ; that the original 
stock subscribed was one million of dollars in shares of $100-each; 
that only $25 on the share had ever been paid in by the stock- 
holders, the directors being stockholders and fraudulently. refus- 
ing to call in any further payments on the stock, and in fact re- 
scinding orders previously passed, requiring an assessment on the 
stock to be paid in. The bill alleged, that-the bank was totally 
insolvent, and that under the decree of the Superior Court of 
Muscogee County, the charter had been forfeited. The prayer 
was, that the stockholders of the bank should be decreed to pay 
into Court such sums as should be sufficient to discharge the de- 
mand of complainant. ' , 

When the cause was called for trial at May Term, 1850, both 
parties having announced themselves ready, the defendants’ coun- 
sel moved to dismiss the bill for want of equity. 

The Court granted tie motion, and this decision is the error 
assigned in this case. 








W. Doveuerry, for plaintiff in error, contended— 


1, That the capital stock of a bank is a trust fund for the pay- 
ment-of its debts, and may be pursued into the hands of any oné 
who is not a dona fide purchaser. 2 Story’s Eq. §1252. Angel 
§ Ames, 540 to 546. Wood vs. Dummer, 3 Mason, 308. 1 Kid 
on Corp. 273. Briggs re. Penniman, 8 Cowen, 387. Slee vs. 
Bloom, 19 John. 456. Haslet vs. Witherspoon, 2 Richardson’s Eq 
Rep. 395. Allen vs. Montgomery and West Point Rail Road, 11 
Ala, 437. J. Caldwell vs. Montgomery and Wife, 106 Talbotton 
Pamphlet—Statute Limitations, Thomas vs. Brinefield,7 Ga. Rep. 
154. 

2..That the capital stock of a bank, and the value thereof, is 
regulated by charter, and that subscribed for and agreed to be 
paid, is the capital stock. Prince’s Digest, 125. Angel 5 Ames, 
562. _ Briggs vs. Penniman, 8 Cowen, 395. Opinion of Spencer 
Senator, Allen vs. Montgomery and West Point Rail Road, 11 
Ala. 437. 1 Vide, Sanford’s Ch. Rep. 305. Vose vs. Grant, 16 
Mass. 476.° That in Equity, the contracts ofa corporation are not 
extinguished by dissolution, but survive, and the creditor may pur- 
sue the property of the corporation whereyer found, 2 Story’s 
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Eq. §1252. Wood vs. Dummer, 3 Mason, 308. Nevitt vs. Bank 
of Port Gibson, 6 Smede & Marshall, 557. Mumma vs. Potomac 
Company, 8 Peters, 281. Vose vs. Grant, 15 Mass. 505,517 and 
522. Spear vs. Grant, 16 Mass.9 and 15. Bleakney vs. Farm. 
& Mechanics’ Bank of Greencastle, 17 Serg. & Rawle, 65. Lin- 
dell vs. Benton & Kenedy, 6 Miss. 364. That when the rights of 
a party plaintiff depend upon the facts, that an assignment was 
made by a bank, he must prove them, notwithstanding they are 
recited in a public Act of the Legislature. Dougherty vs. Be- 
thune,'7 Ga. Rep. 90. 








H. Hour and Srurees, for defendant in error, insisted— 


Ist. That the complainant shows by his own bill, that at the 
time he dealt. with said bank and became one of its depositors, its 
charter had been violated, and proceedings had been sued out and 
were pending for the forfeiture thereof. Of this, he had notice 
both by lis pendens and public law. 

The principle is without controversy, that if one deal with an 
agent, himself having knowledge of his want of authority, or that 
he is maladministering the affairs of his principal or transcending 
the limits of his authority, the principal is not thereby bound. 
Paley on Agency, 200. Story on Agency, page 546, 622, §§442, 
482. 1 Esp. Reps. 290. Cowen and others vs. Simpson, 14 Mass. 
R. 58, Wyman vs. Hallowell and Augusta Bank. 2 Mason's R, 
3. - Bellows vs. the same. 4 Smede & Marsh, 312, Lake et al. vs. 
Mumford. 1 Speer’s R. 433, State vs. Bank of South Carolina. 
17 Mass. 28, Salem Bank vs. Gloucester Bank. 1 Kelly, 27. 13 
Ohio, 12, 269. 1 Sup. to U. S. D. 436. 7 Ga. S. C.80. 10 
Metcalf, 325, 369. 2 Sup.to.U. S. D. 91. 

2d. Said bill is defective, for the want of proper parties. 

1. Itis a creditor’s bill, and by an individual creditor, showing 
upon its face that there are other creditors, without showing who 
they are or the amount of their claims. 

2. It shows that there are other parties (stockholders,) alike lia- 
ble with the-defendants sued, and alleges no sufficient reasons and 
excuses why they are not made parties. 

3. If the complainant can be excused from making other par- 
ties complainants and defendants, then we insist that the names of 
the omitted parties, the amount of their claims and the extent of 
voL, vir. 62 
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their liability, &c. should have been set forth. 2 Story’s Eg. 
§1526. 2 Mason’s Reps. 190, 6, West vs. Randall et al, 4 Ga. 
Sup. Ct. 586, Rice vs. Tarver et al. 5 Ga. Sup. Ct. 28, Wells 
et al.vs. Strange. 6 Ga. Sup. Ct. 468, Smith & Shorter vs. Mitch- 
ell, '7 Ga. Sup. Ct. 98, Carter et al. vs. McDougald et al. 
3d. The demand of the complainant had its origin in a certifi- 
cate of deposition, and now exists in a judgment rendered there- 
on. The stockholders (as such) are not and never were liable for 
either of such demands. ~Prince’s Dig. 127, ’8. 1 Kelly, 435, 
Collins vs. Central Bank et al. 1 Kelly, 461, Bullard vs. Central 
Bank, Angel § Ames on Cor. 546. 14 Mass. 58, supra. 4 Sm. 
~ & Marsh, 312, supra. 
4th. Admitting the existence and legal effect of the Act of in- 
corporation at the filing ofthe complainant’s bill, then we insist— 
1st. That none but the board of directors had authority to call 
Sor instalments upon stock. 
2d. That they could only make such calls in terms of and in the 
manner pointed out in the Act of incorporation. 
3d. If the complainant, or any other than the board of direct- 
ors, could make such calls, it could only be done in the manner 
and according to the form provided and fixed in the charter. 
Prince’s Dig.125. 8 Cowen, 387, Briggs vs. Pennyman, Spencer, 
J. 5 Mass. 491, Gilmore vs. Pope. See also, 10 Mass. 334. 14 
J. R. 238, Dutchess Cot. Man. vs. Davis. 3 Ala. Rep. 666. 5 
Ala. Rep. 403. 11 Ala. Rep. 472. 
5th. A judgment of forfeiture, without condition or saving, is 
alleged to have been rendered. Then, no demand remains to the 
complainant, and no liability rests upon the defendants. Angel 
& Ames on Cor.'750. 2 Kent’s Com. 305 to 315. 3 Burrows’ R. 
1866, Colchular Cor. vs. Seaber. 3 T. R.199, The King vs. Pass- 
more. 3 Smede & Marsh. 791, Bank of Miss. vs. Wren. 8 Pet. 
Rep. 281, Mumma vs. The Potomac Co. 10 Paige’s Ch. R. 541, 
W. & J. James vs. Woodruff et al. Angel & Ames on Cor. 482, §8, 
493, §14. 7 Ga. S. C.80. 13 Ohio. 10 Met. 6 S. & M. sup. 
6th. The fifth proposition assumes, as the bill alleges, that the 
judgment of forteiture is absolute and without condition or sav- 
ing, and it is in fact so rendered. It may, however, enter into 
the consideration of this Court to enquire how far the consequen- 
ces of the forfeiture are saved by the Acts of the Legislature, pro- 
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viding for its rendition and fixing the rights, liabilities and reme- 
dies of debtors, creditors and stockholders. -We insist— 

ist. That by their provisions and savings, no right remains or 
is saved. to the complainant to sue. 

2d. That no duty or obligation rests on the defendants in this 
or any proceeding, either in a Court of Law or Chancery; to an- 
swerhis demand. Prince’s Dig. 125, ’6,’7. Pamphlet Acts, 1840 
—27, 1841—29, 1842—29, 1843—21. 5 Ga. Sup. Ct. Reps. 239, 
Hall et al. vs. Cary, assignee. 2 McMullen, 439, State vs. Bank 
of Charleston. 6 Ala. Reps. 289, Crawford vs. Planters & Mech. 
Bank. 8 Peters, 281, supra. 1 Kelly,27. 7 Ga. 8S. C.80, supra. 

7th. We insist upon the Statute of Limitations, as a bar to the 
complainant’s rights, if any otherwise would remain to him. Is 
it replied that it is a trust fund in the hands of the defendants, 
which the complainant is seeking to pursue? When did the re- 
lation of trustee and cestut que trust happen, and when did it cease 
to exist? When did their interest become adverse? Angel & 
Ames on Cor. 556. 19 J. R. 477, Slee vs. Bloom. 8 Cowen, 391, 
Briggs vs. Perryman. 2 Story’s Eq. §1521 a, page 989. 5 Ga. 
Sup. Ct. 486, Dickman vs. McCamy. 8 Ga. Sup. Ct. 1, Pender- 
grast et al. vs. Foley, adm'’r. Ibid, 97, Keaton vs. Greenwood. 2 
McMullen, 439, supra. 1 Speers, 433, supra. 1 Keily, 27. 7 
Ga. S, C. 80, supra. 

8th. If the defendants are liable, it is upon a promise or con- 
tract to pay, express orimplied. To pay whom and when? As 
between them and the complainant, no promise or consideration 
has passed. -5 Mass. R.491, Gilmore vs. Pope. 10 Ibid, 334, su- 
pra. 14 J. R. 238, supra. 

9th. The complainant is seeking the recovery of a demand 
against an insolvent corporation, and taking his own allegations 
most strongly against himself, it was so when he acquired his de- 
mand. He should, therefore, have shown by his bill, to entitle 
him to any relief, when, how and at what cost he acquired his de- 
mand, as he is only entitled to recover so much as, and no more 
thanit cost him. 1 Kelly, 435, 461. 6 Paige’s Ch. R. 486. 


By the Court-—Lumrxin, J. delivering the opinion. 


The case made by this record is simply this: A judgment cred- 
itor of the late Planters & Mechanics’ Bank of Colutnbué, having 
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demand. 


no one in law to sue or be sued. 


the charter, was found to be an ample remedy. 


party be bound in Equity to fulfil his promise ? 


lution of the corporation ? 


not extinguished. 8 St. Trials, 1087. 


prosecuted his claim against the corporation to insolvency, filed 
his bill, alleging that the corporation was dissolved, both in fact 
and in form, and praying that the stockholders of the bank, who, it 
was averred, had paid only twenty-five dollars on the share—the 
capital stock being one million, in shares of one hundred dollars 
each—might be decreed to pay into Court such sums on their un- 
paid stock as should be sufficient to discharge the complainant’s 








Are these unpaid subscriptions corporate property, and can 
they be reached by the creditors in a Court of Equity # 

{1.] Upon the threshhold of this discussion, we are met with 
the Common Law principle—that upon the dissolution of a corpo- 
ration, the debts due to and from it are extinguished. 
trine which results, necessarily, from the fact, that the corporation 
having expired, whether by its own limitation, by surrender, 
abandonment of its members or judgment of dissolution, there is 


[2.] But it does not follow, that the individuals who composed 
this corporation, (and corporations, aggregate, are but. associa- 
tions of individuals,) may not, by contract or in law, have incurred 
liabilities which will survive their charter, and which will be en- 
forced at Law or in Equity, according to the circumstances of the 
case. In the case of Lane and Morris, just decided, the liability ~ 
was by contract, and a common action of debt, as provided for by 





[3.] Here the liability is equitable only, resulting from the un- 
dertaking of the defendant to the corporation—that he would sub- 
scribe so much to the capital stock of the company. After hav- 
ing acquired. credit and contracted debts, upon the faith of this 
subscription, the company has failed, and its franchise been seized 
into the hands of the State, upon quo warranto. Will not the 


[4.] And will not a Court of Equity provide a remedy to com- 
pel him to perform his just obligations, notwithstanding the disso- 


When, upon quo warranto, the franchise of the City of London 
was recalled by the King, their right to sue as a corporation ceas- 


ed ; but their liabilities, in the capacity they had sustained, were 


-Judge. Story, in treating of implied trusts, says, that to this head 
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may be referred that class of cases, where the stock, and other 
property of private corporations, is_ deemed a trust fund, for the 
payment of the debts of the corporation. So, that the creditors 
have a lien or right of priority of payment on it, in preference to 
any of the stockholders in the corporation. Therefore, if the cor- 
poration is dissolved, the contracts of such corporation. are not 
thereby deemed extinguished; but they survive the dissolution of 
the corporation, and the creditors may enforce their claims against 
any property belonging to the corporation, which has not passed 
into the hands of a bona fide purchaser ; for such property will be 
held affected with a trust, primarily for the creditors of the com- 
pany, and subject to their right, secondarily for the stockholders, 
in proportion to their interest therein. Upon the like ground, the 
capital stock of an incorporated bank is deemed a trust fund for all 
the debts of the corporation. 2 Stor. Eq. Jur. §1252. 

We have, then, the authority of this great Judge, for holding 
that the capital stock of this bank is deemed a trust fund, for the 
payment of complainant’s demand. ‘What constitutes the capital 
stock of this corporation, we shall see hereafter. 

[5.] I shall pass over the English adjudications upon this sub- 
ject, and especially the leading case of Dr. Salmon vs. The Ham- 
borough Company, (1 Cases in Chancery, 204,) not because I do 
not believe that the doctrines which it contains are in perfect ac- 
cordance with the well established principles of law and equity, 
but because doubt has been expressed as to the authority of this 
case. 1 Fonb. Eg. 297,note. And I desire that the equity juris- 
diction, which is here sought to be maintained, may rest upon a 
foundation that cannot be shaken. Sufficient to say, then, that in 
the professional opinion of Chancellor Kent, read on the argument 
of Nevitt vs. Bank of Port Gibson, (6 Smede & Marsh. 513,) he 
asserts that there is not an instance in the English law, in-which 
the funds of an insolvent or forfeited moneyed institution, have 
been permitted to be abandoned, and creditors. denied redress 
and payment out of them; and he adds—that to permit the odi- 
ous and obsolete doctrine of ancient date, before moneyed institu- 
tions were introduced, to be now applied to the dissolution of a 
bank, perhaps by its own mismanagement and abuse, so that all 
its assets were to be considered as dispersed to the wind, without 
any owner or power any where to collect and justly apply them, 
would be a disgrace to any civilized State. 
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[6.] But this, he says, cannot take place, inasmuch as the im- 
proved and enlightened administration of equity jurisprudence, 
in every part of the country, has taught and established sounder 
and juster doctrines ; and that this is apparent in the legislative 
Acts and in the decrees of Courts of Equity, relative to insolvent 
and dissolved moneyed charters. 

I might have forborne to introduce this opinion, had it not been 
that the views which it inculcates were fully sustained and sanc- 
tioned by the “upright, firm and enlightened” tribunal to which 
it was addressed. 

In Vose vs. Grant, (15 Mass. R. 505,) Judge Jackson expressed 
the opinion, that the creditors of a joint stock company would 
have an adequate remedy in a Court of Equity, against the indi- 
viduals who had composed it. 

[7.] In Spear vs. Grant, (16 Mass. R. 9,) the Court admitted 
that the stock actually vested, should be considered as pledged for 
the payment of the debts of the corporation, as far as it would go, 
and that if it was withdrawn before the debts were discharged, 
that there would be an equitable obligation on the part of the 
stockholders, to account for so much as they originally consented 
to subscribe. But Mr. Chief Justice Parker, who gave the opin- 
ion of the Court, was unable to discover any adequate mode at 
Common Law, by which a creditor could compel any stockholder 
to pay him.the amount of his stock; and that the remedy, if any 
there was, would be before a tribunal which was empowered to 
act upon the whole subject matter in an equitable point of view. 

In the case of Wood vs. Dummer, (3 Mason’s Rep. 308,) the 
plaintiff, as holder of the notes of the Hallowell and Augusta 
Bank, brought a bill in Equity, in the Circuit Court of the Uni- 
- ted States, before Mr. Justice. Story, against the stockholders of 
the bank. The learned Judge sustained the bill, and founded the 
decree of the Court upon the liabilities assumed by the several 
stockholders, in their subscription to the capital stock. The bill al- 
leged the insolvency of the bank and the withdrawal of its funds 
by the stockholders. The Court, however, proceeded upon the 
principle, that the capital stock was a trust fund, and that the stock- 
holders, both in Jaw and in fact; were affected with notice of the 
trust, and the foundation of the decree, was the agreement of the 
stockholders to pay the sums they had respectively subscribed to the 
capital stock. This agreement was with the corporation, which 
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was liable in the first instance, and the creditors had a right to 
claim, that as against the individual members, their equities should 
be worked out through the corporation. 

In Briggs vs. Penniman, (8 Cowen, 387,) it was held by thé 
Court of Errors of the State New York, that the stock subscribed 
and agreed to be paid into the company, became corporate property, 
and when paid in, might be reached by ordinary proceedings; 
and if not paid in, a Court of Equity would compel the trustees to 
collect and apply it to the payment of debts. 


The same principle was acted upon in Slee_vs. Bloom, (19° 


Wheat. Rep. 456,) in which the stockholders were required, in 


the first instance, to pay up the amount of their subscriptions, for — 


the benefit of the creditors—that this, being corporate property, 
is a fund, say the Court, for the benefit of creditors, existing entire- 
ly. independent of any statutory provision. 

[8.] An Act of the State of Connecticut, incorporating a manu- 


facturing company, provided that the capital stock of the corpo- 


ration should not exceed $50,000—that a share of the stock 
should be $100—that the directors might call in the subscriptions 
to the capital stock by instalment, in such proportions and at such 
times and places as they should think proper—that within three 
months, not less than $5,000 of the capital stock shculd be actual- 
ly paid. There is a most striking resemblance between the pro- 
visions of this charter and that under consideration, as well as the 
facts of the two cases. 

After the stockholders had paid in 40 per cent. on their sub- 
scriptions, the corporation became insolvent, having no visible 
property; and ona bill in Chancery, brought by certain creditors, 
praying that they might be compelled to pay in the remaining 60 
per cent. (or so much thereof as should be necessary,) to be ap- 
plied to the payment of the debts, it was held— 

1. That the obligations which the stockholders assumed, dy 
their subscription to the capital stock of the corporation, was to pay 
the sum of one-hundred dollars on each share, in such instalments 
and at such times as should be required by the stockholders, 

2. That the amount of the shares subscribed, and not the sum ac- 
tually paid in, constituted the capital stock of the corporation. 

3. That when further instalments became necessary to meet 
the debts of the corporation, it was the duty of the directors ta 
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cause them to be made—the discretionary power of the directors 
being modal only, relating to the time and manner of payment. 

4. That the duty might be enforced by a decree in Chancery. 

Waite, J. in delivering the opinion of the Court, says: ‘ Does 
the amount of shares subscribed, constitute the capital stock of the 
company, or only the amount actually paid in ? Had these plain- 
tiffs, when they dealt with the company and gave them credit, a 
right to look to the former as a fund applicable to the payment of 

their debts, or only to the latter? 

“The unpaid balances of the shares are as much subject to the 
call of the directors, as any debts due the company. Payment 
* can as well be enforced in the one case as in-the other. The di- 
rectors can at any time collect these balances, and if sufficient, 
pay off the debts due the plaintiffs. And why should they not do 
it? What justice is there in withholding funds at their command 
and applicable to the payment of these debts? It is apparent 
that itis not for their interest to doit. The charter requires them 
to be stockholders, and the-bill alleges that they are such, and ac- 
tually own a large amount of the shares of the company. A call 
upon the stockholders for funds to pay off these debts of this in- 
solvent company, would be, in part, a call upon themselves, and 
might materially affect their own interests. They may, therefore, 
prefer to let these creditors suffer, rather than become: sufferers 
themselves. 

“It is true, the company was incorporated, and the members 
were not made liable, in their individual capacities, for the debts 
of the company; but it was necessary for the company to create 
a capital before they could obtain credit. This was done by the 
subscriptions to the capital stock ; and all that is required of the de- 
fendants in the present case is, that the members shall discharge 

-the obligations which they assumed upon becoming stockholders, 
or at least so much as may be necessary to pay off the debts of 
the company.” 

‘The charter of the Planters and Mechanics’ Bank declares, that 
“the stock of the company shall consist of one million of dollars, 
in shares of $100 each, and the stockholders are required to pay 
in 25 per cent. on the amount of their capital stock, in specie, be- 
fore the board of directors shall be permitted to issue their bank 
notes and the remainder of their subscription, in such sums and at 
such times as the board of directors shall require.” Prince, 125. 
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In New York, on the formation of the Mohawk Insurance Com- 
pany, the directors resolved to reserve a majority of the stock for 
themselves. Each director subscribed for 1042 shares, and gave 
a promissory note for the amount. The defendant, Whitlock, was 
one of these directors, giving his note in $20,840 for 1042 shares. 
The company became embarrassed, and Whitlock induced the 
President, John D. Brown, in consideration of $6,000, to stand in 
his place for the shares. This was done without any sanction of 
the company. Brown gave up (from the company’s effects,) to 
Whitlock, his note for the $20,840, and substituted his own, and 
had the 1042 shares of stock placed in his (Brown’s) name, 
Brown was at this time insolvent. This was held to be a fraud* 
upon the creditors of the company, and that Whitlock should 
make good the amount of his note for $20,840. Vice Chancellor 
Mc Coun said,. that he could not bring his mind to any other conclu- 
sion than that the defendant. was liable and bound to make good the 
stock which he subscribed for in the company on its organization, and 
for which he gave his note in the sum of twenty thousand, eight 
hundred and forty dollars. 3 Edw. Ch. Rep. 215. And this de- 
cree was affirmed by the Chancellor. 9 Paige, 152. 

In Allen et al. vs. Montgomery Ratl Road Co. et al. (11 Ala. 
Rep. N.S. 437,) the Court ask, “has, then, a Court of Equity the 
authority to reach subscriptions for stocks to satisfy a creditor, when 
there is a deficiency of legal assets, in the absence of any call by 
the corporotion upon its stockholders? That it has, is, we think, 
a clear position, as well on principle as authority. As the indi- 
vidual corporators are not, themselves, personally responsible for 
the contracts of the corporation, there is no responsibility any 
where, if the capital stock is not a fund answerable to the credit- 
ors; and it would seem to make no difference in the right, wheth- 
er this capital stock or fund existed in property or equitable as- 
sets; nor can it vary the right, if the Legislature, instead of re- 
quiring the stock to be paid in, has permitted the corporation to 
call for it, as their necessities or the convenience of the stockhold- 
ers may require. In the latter case, the subscription ts a debt which 
the corporation may call for; and if the debts contracted are be- 
yond the assets in hand, it would be most inequitable to neglect or 
refuse to make the call, so as to discharge the debt, It is on this 
obvious principle, that a Court of Equity assumes jurisdiction, 
and compels the corporation and stockholder to do that which 
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justice requires—that « is, to discharge the debt to the extent that the 
capital stock remains in the hands of the stockholder.” 

[9.] Counsel for the defendant in error have attempted to evade 
the force of the decision in Wood vs. Dummer, (3 Mason, 308,) by 
ingeniously suggesting that there the capital had been paid i, 
and after the dissolution of the corporation, it was again distribu- 
ted among the stockholders, while the creditors remained unpaid ; 
that, consequently, it was a mere question of priority of dien -as 
between the creditors and the stockholders. But the Supreme 
Court of Alabama, in their notice of this case, very-properly held, 
as we think, “that the equity of the creditor is equally strong 
where the stockholder has contracted to pay, but has never paid 
his portion of the capital stock.” And the conclusion at which 
they arrive is, that the creditor has the right to pursue a stock- 
holder, when there is an insufficiency of legal assets, although the 
corporation has made no calls. 

[10.] Itis true that in this case, there had been no judgment of 
forfeiture. But neither the Court, nor the counsel who argued 
it, seem to consider this fact, as distinguishing it from the case in 
Mason and others, which have been determined upon the same 
grounds, as in truth it does not. Precedents might be still further 
multiplied upon this point. ‘ 

In Nevitt vs. The Bank of Port Gibson, falveay referred to,) 
nearly all the learning on this subject was exhausted, it having 
been twice argued with singular diligence and ability. And 
there, as every where else, where the question has been raised, a 
majority of the Court held, that the property and debts due to 
and belonging to the bank was a trust fund, subject to the cogni- 
zance and control of a Court of Equity, for the benefit of credit- 
ors. It is true, that Mr. Justice Thatcher, for whose ability I en- 
tertain a profound and undissembled respect, did not concur, but 
delivered a dissenting opinion. But I must think that the legal 
world, with great unanimity, will hold, that the science of juris- 
pradence is deplorably defective, if the assets of a corporation, 
and among these the capital stock authorized to be invested, and 
to which the public looks with confidence for security and indem- 
nity, cannot be rescued “as planks from the wreck,” and saved 
for depositors, bill-holders and other creditors ; and that although 
& corporation is dissolved, with or without legislative interference, 
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that a Court of Equity will devise a mode, for the purposes of 
the remedy, to hold the true parties to their just obligations. 

[11.] The case of Hume vs. The Winyaw and Wando Canal 
Company, (Carolina Law Journal, vol 1, p. 217,) carries this doc- 
trine much farther: Chancellor Desaussure was of the opinion 
that the individual corporators would be liable in Equity for debts 
contracted with their consent, beyond the amount of their capital 
stock, on the same priuciple that they are bound for their sub- 
scriptions to the capital, unless their liability is limited by the 
terms of the charter, as it may be, by express provision to that 
effect. And there are not wanting jurists of great respectability, 
who think that “no principle can be more equitable than this, 
and none more just.’”’” We decline, however, endorsing the doc- 
trine. to this extent, not caring to go beyond the case made by 
the record, to provoke a controversy with those who “ fear there 
is a tendency in the judicial mind of the age, to seek first for the 
equity of the case, as it is termed, and then for the law to sup- 
port it,” which complaint, by the way, I take to be a merited com- 
pliment to the purer and more elevated morality which adorns the 
pages of modern jurisprudence. I am content, however, to abide 
by the equity “of the Hardwicks, the Thurlows and the Eldons 
of England—of the Marshalls, the Washingtons and the Kents” 
(and Storys) “of the United States—an equity without discretion, 
fixed as the principles of the Common Law, and like it, worthy of 
the freemen of whose fortunes it disposes.” 

It has been contended by one of the learned counsel for the de- 
fendant in error, that the amount paid im on the shares, and not 
the sum specified in the charter, constituted the capital stock of 
this bank. It will be perceived, however, that the Act itself has 
settled this question, designating as it does in so many words, the 
million of dollars authorized to be subscribed for, its capital stock. 

Vice Chancellor Sandford, in Barry vs. The: Merchants’ Ex- 
change Company, (1 Sandf. Ch. R. 280,) has given a definition 
of what is meant by the capital stock of a corporation. “It is,” 
says he, ‘the aggregate amount of the funds of the corporation, 
which are combined together under a charter, for the attainment 
of some common object of public convenience or private utility. 
The amount is usually fixed in the Act of incorporation, although it 
is sometimes otherwise. It is thus limited in reference to the 
convenience of the intended corporators, and for the information 
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and security of the public at large. To the corporation, it pre- 
scribes the amount and subdivisions of their respective contribu- 
tions to the common fund, the voice which each shall have in its 
control and management, and the apportionment of the profits of 
the enterprize. To the community, it announces the extent of 
the means contributed and forming the basis of the dealings of the 
corporate body, and enables every man to judge of its ability to 
meet its engagements and perform what it undertakes. And 
when, as in most instances, the Statute requires the stock to be 
paid in before the corporation can transact business, security to 
those contracting with it, is thereby superadded to the informa- 
tion of its resources. These objects, for the public benefit, are 
sometimes defeated by fraud and deception; but they are such as 
the Legislature have in view in limiting the amount of the capital 
stock, and requiring a specified sum or proportion to be paid in.” 

The capital stock of a corporation, like that of a limited part- 
nership or joint stock company, under the Act of this State, of 
1837, (Hotchkiss, 373,) is the amount fixed upon by the partners 
or associates as their stake in the concern. Upon this, they get 
credit and transact business. It may not all be actually paid in, 
still they are liable to the public for the amount thus fixed. Ad- 
ditions on the other hand may be made to the original stock, by 
a successful prosecution of the business ; still these profits do not 
constitute cayrtal, 

[12.] But while it is conceded that this may be a sound expo- 
sition of the law, as applicable to rail road and manufacturing cor- 
porations, it is argued that it is otherwise as to banking compa- 
nies ; and the reason assigned is, that they do business only on the 
capital actually paid in, and moreover, that in this State, they pub- 
lish by authority of law, for the information of the community, 
semi-annually, under oath, a true statement of their condition, 
which is notice to every body. The answer to this is, that the 
books make no such distinction ; and when it is recollected, that 
this corporation, like most other banking institutions in this State, 
is permitted, expressly by its charter, to contract debts by bond, 
bill or other security, to three times the amount of the capital 
stock actually paid in, and over and above the specie deposited in 
its vaults for safe keeping, (Prince, 127,) it would seem that the 
principle upon which the complainant proposes to recover, would 
apply with peculiar force to these moneyed corporations. That 
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is to say, that if upon $250,000 paid in, the bank is authorized to 
contract liabilities to the amount of $750,000, if in any case Equi- 
ty would decree that so much of the unpaid stock should be con- 
tributed, as was necessary to extinguish the liabilities of the cor- 
poration, it would be this. And does experience prove that 
banks are less likely to contract debts beyond their means, than 
other corporations ? 

[13.] On the contrary, their history demonstrates, that there is 
no business so liable to be overdone, because none which holds out 
more tempting prospects to grow suddenly rich—none has been 
managed in a more reckless and improvident manner. A peri- 
odical madness seems to pervade the Union upon this subject, 
from which none are exempt. “ The. cool and sagacious sons of 
New Englaud—the impetuous and impulsive children of the 
South and the hardy and adventurous men of the West, have all 
performed the same circuit.”” Prudent and conscientious bank- 
ers (and there are many such among us) need not and will not 
complain of the checks thus thrown around their business. But 
be that as it may, any system of laws is essentially vicious, which 
allows natural or artificial persons to prey upon a credulous pub- 
lic, without let or hindrance. It is admitted that the country has 
sustained infinitely more injury from.the circulation of worthless 
paper, than from the issue of spurious coin; and the financial 
abilities of the ablest statesmen have been tasked to the utmost 
to prevent a recurrence of the disasters produced from this cause 
in past years. At last the Legislatures of the several States, de- 
termining to protect those who were incapable of protecting 
themselves, have caused provisions to be inserted in modern char- 
ters, making each member, to a certain extent at least, personally 
liable, in his private estate, for the company debts; and the 
Courts, in some respects, have applied the principle of copartner- 
ship to private corporations. Due regard for the interest of the 
community, in my humble judgment, requires that those regula- 
tions and degisions, instead of being relaxed by the Courts, should 
be rigidly enforced. They would be recreant to their duty, in 
any wise to impair the security. thus afforded, and perhaps the 
very best that could be devised against over issues or depreciation. 

[14.] The third section of the charter declares, that “if there 
shall be a failure in the payment of any sum subscribed for by 
any person, copartnership or body politic, when the same is re- 











502 SUPREME COURT.OF GEORGIA. 


Hightower vs. Thornton and others. 











quired to be paid by this Act, the share or shares upon which 
such failure shall happen or accrue, shall be, for such failure, for- 
feited, and may be again sold and disposed of in such manner as 
the directors-shall order and provide, and the proceeds from such 
sale, together with the sum or sums which may have been paid 
thereon, shall revert to the benefit of said corporation.” Prince; 
125. 

Now, itis argued, that a Court of Equity cannot coerce the 
contribution of the unpaid stock, because the stockholder has the 
right, under this clause in the charter, to abandon his shares al- 
together, even without the consent of the corporation, during its 
existence. We apprehend the law to be otherwise. _ This pro- 
vision in the charter was inserted for the benefit of the corpora- 
tion, and not of the stockholder. It was thought that this provis- 
ion would coerce punctuality in paying the calls upon the stock- 
holders, and if not, that it would secure to the company the spee- 
dy receipt of the money, by the sale of the stock. 

[15.] And where the Statute, as here, gives to a corporation 
the power to sell the shares of a delinquent stockholder, the re- 
medy is cumulative, and does not impair the right to compel pay- 
ment by action. Instone vs. Bridge Co.2 Bibb, 577. Tar River 
Navigation Co. vs. Neal, 3 Hawks,520. Highland Turn. Co. vs. 
McKean, 11 Johns. R.89. Hartford & R. Co. vs. Small, 12 Conn, — 
R. 499. Dutchess Cotton Man. Co. vs. Davis, 14 Id. 233. Her- 
kimer Man. & Hyd. Co. vs. Small, 21 Wend. 273. Troy Turn. & 
R. RB. Co. vs. Mc Chemey, Ib. 296. Bean vs. Cahawba, &c. R. R. 
Co.3 Ala. 660. Selma and Tenn. R. R. Co. vs. Tipton, 5 Id. 
787.- Gratz vs. Redd, 4 Mar. 103. 1 Binny, 70. 4 Ala, 7. 
Goshen Turn. Co. vs. Hustin, 9 Johns. Rep. 217. 

I would add, merely, that the decree to be rendered, can and 
should be so moulded as to give to the stockholders all the privi- 
leges to which they would have been entitled under the charter, 
had the stock been called in by the directors during the existence 
of the corporation. 

[16.].As tothe Statute of Limitations, it ul only be said, 
that this is a case of a direct trust, purely technical, not cogniza- 
ble at law, but falling within the proper, peculiar and exclusive 
jurisdiction of a Court of Equity; and,. consequently, one not 
subject to the presumption of satisfaction or payment or waiver. 
2. Mylne & Keene, 225. 4 Mylne & Craig, 52. 5 Ves. 485, Sir 
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G. Cooper, 201. 1 Cox, 28,34. 1 Jacob §& Walker, 51. 17 
Ves. 87. Not only is this claim not subject to the Statute of Lim- 
itations, but the doctrine of stale demand does not apply to it; 
for the bill was filed in five years after the liability accrued. The 
right to go into Equity accrued from the time when the legal as- 
sets of the corporation were exhausted; in other words, when 
the complainant could no longer make his remedy against the 
company available at Jaw. The return of nulla bona on the exe- 
cution is dated in April, 1843, and the bill was filed in April, 
1848, just five years thereafter. 

Our judgment then is, that there was. equity in the complain- 
ant’s bill; that notwithstanding the dissolution of the corporation, 
by a forfeiture of its franchises, the obligation of its contracts 
survived, and that the creditors have a right to enforce their 
claims against any property belonging to the corporation, which 
has not passed into the hands of bona fide purchasers, and that 
so much of the capital stock originally subscribed for, as remains 
unpaid, is a trust fund for the payment of debts, subject to be 
reached in a Court of Equity, and made available for this pur- 
pose. 

[17.] Finally, it is said that this bill was rightfully dismissed, 
because the proper parties were not before the Court; that it 
was a creditor’s bill, showing upon its face that there were 
other creditors, without stating who they were, or the amount of 
their claims; that it was apparent, also, that there were other 
stockholders alike liable with the defendant, and no sufficient rea- 
son or excuse is alleged for not proceeding against them also; 
and at any rate it is insisted, that if the names of the parties are 
omitted, that the amount of their claims and the extent of their 
liabilities should have been set forth, and that for lack of this in- 
formation, no decree can be rendered—no relief afforded. 

But that above all, if this Court should be of the opinion that 
the Common Law consequences of the forfeiture of a charter 
are saved in this case by the Acts of the Legislature of 1840, 
1841, 1842 and 1843, providing for the rendition of the judg- 
ment of forfeiture, and fixing the rights, liabilities. and remedies 
of debtors, creditors and stockholders, then it is most strenuously 
urged, that by the provisions of these Statutes, there is no right 
reserved to this complainant to sue, and no duty or obligation 
resting on the defendant in this or.any other proceeding, either 
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in a Court of Law or Chancery, to answer his demand; that 
these Acts provide a remedy for the creditors of the corporation, 
by recognising the assignee appointed by the bank, and clothing 
him with power and authority to proceed forthwith to the settle- 
ment, collection and payment of the debts due to and from said 
bank institution, according to the deed of assignment which it had 
made prior to the judgment of forfeiture; that to the extent 
that the creditors have rights, they must be enforced according 
to the Statutes which secures them ; and that for tlie Court to go 
beyond this, “is to make rather than to administer the law.” 

This bill, as the transcript shows, was dismissed for want of 
equity, and upon no other ground. It is obvious, therefore, that 
the question as to who are and who are not the proper parties to 
this proceeding, is one dehors the record. But suppose the mo- 
tion had been to dismiss the bill for want of proper parties ? 
Would the Chancellor have granted it? Most assuredly not, 
provided the necessary parties could have been: made, and leave 
would have been given to make new parties, either by an amend- 
ment or by a supplemental bill. Story’s Eq. Pl. §541. 

[18.] It is reported to have been said by Lord Hardwicke, in 
an anonymous case, (2 Atk. 15,) and in Jones vs. Jones, (3 Atk. 111,) 
that a bill in Chancery is never dismissed for want of parties, 
bat that it stands over on the payment of costs. Id. note. And 
this no doubt is true, with this qualification, provided the neces- 
sary parties can be made. 

[19.] For if it is apparent that this cannot be done, and there can 
be no decree without them, as is sometimes the case, the bill of 
course must be dismissed. 

[20.] We entertain no doubt but that this proceeding could be 
maintained by a creditor directly in his own name, that the right 
exists independent of any statutory enactments. But the Legisla- 
ture having ratified the appointment of the receiver in this case, 
on whom, as standing in the place of the directors, pro hac vice, 
this duty would legitimately devolve, of calling in the unpaid stock 
to satisfy the outstanding debts of the company, we think the suit 
should be prosecuted in bis name, unless some sufficient excuse is 
rendered why it is not. 

[21.] As that he has fraudulently combined with the stockhold- 
ers, as the directors were charged with having done in the case 
cited from Connecticut, and as they are alleged to have done here 
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during the continuance of the charter, respecting the 5 per cent. 
instalment; or that he has failed or refused to take the proper 
steps to have this and the other demands due by thé company ex- 
tinguished out of the assets of the company. In such event, the 
assignee should be made a party defendant. 

Iam no enemy to corporations. On the contrary, I lock upon 
them as the proof, and in no small degree, the cause of the unpar- 
alleled advancement of modern civilization. Without them, ma- 
ny of our most magnificent works of internal improvement, which 
confer such prosperity and glory upon the country, would never 
have been undertaken. I am the friend of banks, founded upon 
the only honest principle of banking—the certain ability to meet 
their obligations promptly and according to their tenor. I am the 
friend of the credit system, given as the encouragement to honest 
enterprize and industry. But when we remember that the losses 
to the country within a few years, by the failure of banks, ex- 
ceeded four hundred millions of dollars, as appears from a report 
of a former Secretary of the Treasury, and that too before the 
great explosion which scattered such wide spread ruin, and 
brought so much dishonor upon the country, we feel it to be a 
most solemn duty to guard with vigilance those checks which are 
designed and so well calculated to secure for paper currency a 
substantial basis to rest upon. 


Decree reversed and the cause remanded for proceedings in 
conformity with this opinion. 


VOL. vil1. 64 
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No. 81.—Daniet Hieutrower and others, plaintiffs in error, vs. 
Joun D. Mustian, defendant in error. 


[1.] Creditors of an insolvent corporation, whose charter has been forfeited, 
and who have exhausted their legal remedies against it, may sue in Chan- 
cery for the assets of that corporation, and have them applied in payment 
of their debts. 

[2.] An assignment of assets of a bank, insolvent at the time, and about mak- 
ing a general assignment, and against which proceedings are pending to 
revoke its charter, made to a creditor cognisant of these things, and by col- 
lusion with him to defraud the other creditors: Held, tobe void; and that 
the assets so assigned to him is a trust fund, to be applied to the payment of 
the debts of the corporation. 


[3.] A bill defective for want of parties, must, generally, be demurred to 
specially, and the demurrer must show who are the proper parties. 

[4.] A bill will not, generally, be dismissed for want of proper parties, but 
may be amended, 

[5.] Exception to this rale stated. 


In Equity, in Muscogee Superior Court. Decision on demur- 
rer, by Judge ALexanpeER, May Term, 1850. 


This bill was filed by Daniel Hightower, and other judgment 
creditors of the Planters & Mechanics’ Bank of Columbus, alleg- 
ing, that in 1842, the said bank borrowed of one John L. Mustian, 
ten thousand dollars in bills of the Central Bank of Georgia, 
(which were worth at that time 75 cents to the dollar) for which 
they agreed to pay interest at the rate of 16 per cent. per annum ; 
that at the time, the bank was largely indebted to complainants and 
others, far beyond its means and resources, and was then, and 
still continues to be, totally insolvent; that shortly thereafter, the 
bank went into liquidation, and assigned all of its assets to Rob- 
ert B. Alexander, for the benefit of its creditors, and in a few 
days after the assignment, the charter was declared forfeited by 
the decree of the Superior Court of Muscogee County; that a 
few days before the assignment, and with a full knowledge of all 
the facts, John L. Mustian, combining and confederating with the 
bank to obtain a fraudulent and unjust preference over the other 
creditors, received in payment, or as security for his debt and 
the usury thereon, the sum of $25,000 of the bills of the bank, 
which he has since converted to his own use; also a large num- 
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ber of solvent promissory notes, the property of the bank, togeth- 
er with the title deeds to a large quantity of land in Alabama, 
held by the bank as security for the payment of the notes—the 
exact amount of which notes, complainants were unable to speci- 
fy. The bill charged distinctly three notes, amounting to more 
than $22,000, and that Mustian had collected on the assets receiv- 
ed by him, upwards of $40,000. The bill charged the whole 
arrangement to be fraudulent and void. 

The prayer was, that Mustian might be declared a trustee, and 
might be held to account for the assets received by him. 

By an amendment to the bill, it was alleged that the complain- 
ants were wholly ignorant of the fraud charged in the bill, until 

day of November, 1848, and their bill was filed to the first 

Court thereafter; and that the proceedings to forfeit the char- 
ter were pending at the time the arrangement with Mustian was 
made, and was well known to him; and that at the time of the 
assignment, John Banks, as agent of the bank, agreed to pay 
Mustian 25 per cent. on his said loan, to be paid out of the said 
assets, until the same was paid. 

To this bill, was filed a general demurrer for want of equity. 

The Court sustained the demurrer, and this decision is brought 
up for review. 


‘W. Doveuerty, for plaintiff in error. 
H. Hout, for defendant. 
By the Court——Nisset, J. delivering the opinion. 


This bill was dismissed upon general demurrer, upon the 
ground, as the bill of exceptions states, “ that the complainants 
showed by their own bill, that they were not entitled to the dis- 
covery and relief sought by the same.” To the decision thus 
made, the complainayts have excepted. The bill is filed by cer- 
tain creditors of the;Planters & Mechanics’ Bank of Columbus, 
setting forth the gyéund of their claims, respectively, as credi- 
tors; that suits~Were instituted by them against said bank, judg- 
ments obtained, executions issued and returns of nulla bona made 
thereon; that said bank borrowed of the defendant, in 1842, ten 
thousand dollars in bills of the Central Bank of Georgia, which 
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were at that time worth only 75 cents in the dollar, agreeing 
to pay him for said loan, interest at the rate of 16 per centum per 
annum; that at the time said bank was so indebted to the de- 
fendant, Mustian, it was indebted, as stated, to the complainants, 
and to other creditors, four hundred thousand dollars, or other 
large sum, exceeding their means and resources to pay, and 
which it was then and is yet unable to pay, and was then and is 
now wholly and totally insolvent; that shortly after contracting 
said loan, said bank being fully apprised of its situation, in 1843, 
went into liquidation, and assigned all of its property and effects 
of every kind to Robert B. Alexander, of Muscogee County, for the 
benefit of its creditors, generally, who accepted the trust and un- 
dertook its execution ; that a few days after the assignment, the 
charter of the bank was declared forfeited by a judgment of the 
Superior Court of Muscogee County, and thereby deprived of all 
its franchises and privileges; that whilst it was in this situation, 
after it had suspended and stopped specie payments, a short time 
before the execution of the assignment and the surrender of its 
charter, and in contemplation of these events, said bank and the 
defendant, John L. Mustian, combined, colluded and confederat- 
ed together for the purpose. of giving to him, said John L. a fraud- 
ulent and unjust preference over the complainants and the other - 
creditors of the bank, and in a secret and collusive manner, as- 
signed, transferred and delivered to him, said defendant, John L. 
in payment or as security for said debt and the usurious interest 
thereon, the sum of twenty-five thousand dollars of the bills of 
said bank, which he has converted to his own use; also a large 
number of promissory notes, the property of the bank, mostly 
given for lands, and secured by a reservation of the titles ; that 
said notes were good and collectable, and that said John L. has 
in fact collected the money due on them ; that the amount of ef- 
fects so turned over to him, was disproportioned to the debt due 
him, and is a fraud on the other creditors; that at the time of the 
transfer, said John L. was fully apprised of the condition of the 
bank—that it had suspended and would soon go into liquidation, 
and that proceedings were then instituted to forfeit its charter ; 
that the transfer is void, and the assets transferred, or money col- 
lected on them, is an equitable fund in his hands, which ought to 
be applied to the payment of the complainants and the other cred- 
itors. The bill prays that this assignment to Mustian be declar- 
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ed fraudulent and void, and that he be declared a trustee of the 
assets so transferred, for the creditors, and account with the com- 
plainants and pay to them their claims, and the balance be dispos- 
ed of as the Court may direct. Such is the bill. 

[1.] That creditors of an insolvent bank, whose charter has been 
forfeited, may, in Equity, sue for and recover the assets of the 
bank, and by decree, have them applied in payment of their claims, 
I do not for a moment question. _ The proposition is supported by 
authority—is sustained by reason, and is of the most obvious ex- 
pediency. This question was settled by this Court upon solemn 
argument, at the present term, in the case of Hightower vs. Thorn- 
ton, which preceded this, To the opinion of the Court in that 
case, I refer, without more. If then, upon the demurrer, the 
Circuit Judge held, that the complainants are not entitled to the 
discovery and relief sought, because, in the case made by the bill, 
they are not entitled to sue, we hold that he was in error. 

[2.] Conceding the right of the plaintiffs to sue, upon what 
other ground are they not entitled to the discovery and relief? I 
confess I am wholly unable to divine. Can the decision have gone 
upon the ground that there was no equity in the bill—that con- 
ceding all to be true which the bill charges, yet, upon principle, 
they are not entitled to relief? Let us examine the case, with a 
view to the equity in the bill. By what law is it to be controvert- 
ed? Leaving out of the enquiry all those rules which govern con- 
veyances and assignments to one creditor in fraud of the rights of 
others, I place this cause alone upon a special Statute of this 
State. Itis in the following words: “ All conveyances, assign- 
ments, transfers of stock, effects or vther contract made by any 
bank, in contemplation of insolvency, or after insolvency, except 
for the benefit of all the creditors and stockholders of said bank, 
shall, unless made to an innocent purchaser for a valuable con- 
sideration, and without knowledge or notice of the condition of 
said bank, be fraudulent and void.’ Prince, 633. This Statute is 
so plain that it does not require a single word ofelucidation. The 
only enquiry is this—do the averments in the bill bring the plain- 
tiffs’ case within its operation? They do, and go beyond its re- 
quirements. The bill charges that the complainants have ex- 
hausted their legal remedies against the bank—they have sued it 
to insolvency ; that the corporation is insolvent, and was insolvent 
at the time the assignment to Mustian was made ; that the officers 
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of the-bank and Mustian knew of its insolvency, and that the assign- 
ment was made in contemplation of the general assignment and sur- 
render of its charter ; that at the time when the assignment was 
made to Mustian, it was suspended and proceedings had ‘then been 
instituted to revoke its charter, and that the officers of the bank and 
the defendant, Mustian, under all these circumstances, combined and 
colluded together to make the assignment to him, in order to de- 
Jraud the camplainants and the other creditors. Could averments 
be plainer or stronger? Under them, there can be no pretence 
that the defendant is within the saving in the Statute in favor of 
innocent purchasers, without notice. If these averments are true, 
(and the demurrer admits their truth) the assignment to Mustian 
is fraudulent and void, and the complainants have-a right to have 
it so declared by a decree. If void, then these assets are a trust 
fund in his hands, which Equity will lay hold of and appropriate 
to the debts of the bank. The case made by the bill, abounds in 
equity. 

[3.] Whether the general assignee of the bank, Judge Alexan- 
der, ought not to have been made a party to this bill, seems not to 
have been decided by the Court below. The bill of exceptions 
does not show that it was, and we infer from the state of the plead- 
ings that it was not. The demurrer was general. No special. 
demurrer of any kind appears to have been filed. The non-join- 
der of parties is available, generally, by special demurrer; and the 
demurrer must show who are the parties wanting, and this, that 
the plaintiff may amend. This is the general rule. Daniel’s Ch. 
Prac. 335. 3 P. Williams,369. 11 Vesey, 369. Mitford’s Eq. 
Plead. by Jeremy, 180,181. 4. My. §& Craig, 17.  Story’s Eq. 
Plead. §543. 

[4.] It has been held, however, that upon demurrer to a bill for 
want of equity, the objection that the bill is defective, for want 
of parties, may well be taken. See, Note to Daniel’s Ch. Prac. on 
page,619. The general rule is, no doubt, as first stated. 

Be this as it may, when a bill is demurred to, for want of par- 
ties, and the demurrer sustained, the bill is not dismissed, but the 
party may amend. Séory’s-Eq. Plead. §§541, 237, 884. 1 Myl. & 
Craig, 433. Mitford's Eq. Plead. by Jeremy, 326. 2 Younge & 
Coll. 297. 1 P. Will. 428. S.C. 1 Stra. 95. 3 Atk.112. S. 
C.1 Dick. R. 96. 

[5.] The only exception to this rule is in cases where the nec- 
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essary parties cannot be made. _In that event, the bill will be 
dismissed. 3 Bro. Ch. R.25. 7 Cranch’s, R.69,99. Story’s Eq. 
Plead, §§81, 86. We infer, then, (the bill being dismissed, the 
Court abiding the rule,) that there was no point made or decision 
had, as to defect of parties. Still, it appearing to us from the bill, . 
that there was a general assignment, and the trust. accepted, and 
farther, it being. judicially known to us that the assignment and 
the designation of the assignee were affirmed, and Judge Alexan- 
der made the representative of the bank, by Act of the Legis- 
lature, we do not think it a departure from our duty to say, that 
he ought to be made a party, or some sufficient excuse be given 
why he is not made a party to this bill. 
Let the judgment be reversed. 





No. 82.—Tuomas Stocks and others, plaintiffs in error, vs. Van 
Leonarp and others, defendants in error. 


[1.] A bill by the creditors of an insolvent corporation, alleging a fraudulent 
combination and collusion between the assignee and debtors of the institu- 
tion, to injure and defeat the creditors, makes a proper case for the inter- 
position of a Court of Equity. 

[2.] In Courts of Equity, the Statute of Limitations does not begin to run in 
cases of fraud, until the discovery of the fraud. 


In Equity, in Muscogee Superior Court. Decision on demur- 
rer by Judge ALexanpeER, May Term, 1850. 


The bill in this case was filed by Thomas Stocks and others, as 
judgment creditors of the Chattahoochee Rail Road & Banking 
Company, showing that they had prosecuted their legal remedy 
till a return of “nulla bona” had been made by the Sheriff; that 
the said company, being in failing circumstances, made an assign- 
ment of all its assets to Van Leonard and others, as general as- 
signees, for the benefit of the creditors of the bank ; that the as- 
signees accepted the trust, and received property amounting to 
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$250,000; that, instead of collecting and appropriating them to 
the creditors of the bank, the assignees colluded and combined 
with the debtors of the bank, and allowed them to purchase the 
bills ata great discount, as low as 5 cents in the dollar, and 
with them pay off their liabilities to the bank ; that the assignees 
had collected a small portion of the assets and appropriated them 
to their own use; that when called on by complainants to 
account for the manner in which they had discharged their trust, 
they refused to furnish any explanation or information, alleging 
that they had been advised by counsel not to do so, as it would 
furnish information upon which a suit might be instituted; the 
bill prayed for an account and decree. 

By an amendment, the names of several debtors were includ- 
ed, who had fraudulently combined with the assignees to pay off 
their debts with the depreciated bills of the bank, and a decree 
was prayed, that they should pay the amount of their debts into 
Court, with interest thereon. 

By a subsequent amendment, it was alleged, that the fraud 
charged in the bill came to the knowledge of complainants in the 
year 1848. 

Hampton S. Smith and three other debtors of the bank, made 
defendants to the bill, demurred thereto for want of equity. 

The Court sustained the demurrer, and dismissed the bill as 
to the defendants demurring, and this decision is assigned as er- 
ror. 


W. Doveuerty, for plaintiffs in error. 


H. Hott, for defendants. 


By the Court—Lumrxwy, J. delivering the opinion. 


This was a bill filed by Thomas Stocks for himself and in be- 
half of all the creditors of the Chattahoochee Rail Road & Bank- 
ing Company of Georgia. It alleges, that in July 1841, the com- 
plainant held .and owned the notes and bills of said corporation, 
amounting in all to $580; that he instituted suits and obtained 
judgments for the same, upon which executions were issued on 
the 14th day of January, 1842; that the corporation being insol- 
vent, a return of “no property to be found” was made thereon by 
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the proper officer, on the 18th day of April of the same year. The 
bill further charges, that the corporation being in failing circum- 
stances, and desirous to discharge its liabilities equally and ac- 
cording to the principles of justice, without giving or showing. a 
preference to any creditor over another, but to pay all alike, as 
far as the assets would enable them to do so, on the 17th day. of 
July, 1841, transferred and assigned-to Van Leonard, John Be- 
thune and William P. Yonge, all of their real and personal estate, 
notes, bills of exchange, accounts and every other evidence of 
debt and species of property belonging to said corporation, in 
trust, for the creditors and stockholders. It alleges that the trust 
was duly accepted and the assignment placed upon the records, 
and that the said trustees might and ought to have realized and 
collected the sum of $250,000, or other large amount, from said 
assets, but that colluding and confederating with the debtors of the cor- 
poration, and for the purpose of injuring and defrauding the com- 
plainant and the other creditors, and to prevent them from collecting 
their debts, wholly and totally neglected and refused to collect a 
large portion of the corporation debts which were assigned to: them, 
or to take any steps for that purpose, and that they permitied others 
to settle their debts in such a manner as they thought proper, by pur- 
chasing up, after the assignment was executed, the bills and debtsof - 
the corporation at a very great discount, as low as five cents on the 
dollar, and exchange the same for their awn debts, and thus substi- 
tuting those so purchased for the debts assigned as aforesaid, for the 
benefit of the complainant and the other creditors of the corporation. 
The bill further charges, that the trustees collected some of the 
debts transferred to them. in good current funds, and applied 
them to their own use, and had wholly failed and refused to pay 
over to the complainant and the other creditors, any part or por- 
tion of the proceeds of said assets, property and effects in the as- 
signment, and that when called upon to explain and account for 
the manner in which they had executed the trust, they refused to 
furnish any explanation thereof, or to give any information touch- 
ing the same, assigning as a reason, that they had been advised 
by their counsel not to do so, as it would furnish matter upon 
which suit might be instituted. 

By leave of the Court, several amendments, at oe times, 
were made to the bill, in one of which it is stated, that applica- 
tion was made in the Spring of 1846, by William Dougherty, as 

vou vis 65 
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the attorney of the creditors, to William P. Yonge, one of the as- 
signees, for an account and exhibition of his actings and doings 
as such, and for an inspection of the corporation books. Yonge 
admitted that he had the books, but refused to show them, under, 
as he alleged; the professional instruction of his attorneys; and 
the complainant assigns this as his reason and excuse for not 
knowing, because he had no means of knowing, until the answers 
of the assignees were filed, of the frauds and collusion charged in 
the bill, nor of the manner in which the debtors of the corpora- 
tion settled with the assignees, which was in November, 1848, or 
about that time. The prayer of the bill is for an account of the 
trust fund and a settlement of the creditors’ claims—the appoint- 
ment of a receiver, &c. 

To the bill, 2 general demurrer was filed, for want of equity, 
on the 10th of June last, by a portion of the defendants, namely : 
Hampton 8. Smith, Harper & Holmes, Geo. W..B. Towns and 
William W. Garrard: There was also a plea of the Statute of 
_ Limitations interposed at the same time, and William W. Garrard 

insisted on his discharge in bankruptey. 

On the 20th of June, the cause coming up for argument, the 
solicitor: for the complainant.moved the Court to strike said 
demurrer and’ pleas from the record, onthe ground that they 
were not filed at the proper time. As a reason and excuse for 
the delay, the defendants, by their solicitor, showed that the usual 
rule had not been taken in the case; and that the Court, at the 
November Term, 1849, did not sit but a few days, in consequence 
of the indisposition of the Judge, and was adjourned over to the 
Spring Term. The Court overruled the motion to dismiss the 
demurrer and pleas, and the solicitor for the complainant except- 
ed. 

The Court then proceeded to consider the demurrer, and after 
argument had thereon, sustained the demurrer and dismissed the 
bill} and to this decision, counsel for the complainant ‘excepted, 
and now assigns the same as error. 

Preferring, as we do, to have questions of practice determined 
by @ fall Court, we shall pass over the first exception taken in the 
Court below, especially as the adjudication of it is rendered un- 
necessary, for the present at least, by the view which we have ta- 
ken of this case. - 

{1.] The only question, then, for the consideration of this Court 
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is, was there equity in the complainants’ bill? The record does 
not disclose the grounds, and I am, I confess, at a loss to conceive 
how the Chancellor came to make a decree of the dismissal of 
the bill for want of equity. Some two or three hundred thousand 
dollars worth of property transferred by an insolvent corporation: 
to assignees, for the payment of its debts nine years ago—no ac- 
count rendered—all accounting refused when called for—thetrus- 
tees charged with having received a portion of the funds and ap- 
propriating them to their own use—with failing and refusing to 
collect a large amount of the trust debts, or to take any. steps for 
that purpose, and fraudulently combining and colluding with the 
debtors of the institution to settle their debts in such a way as 
would defeat the creditors! I must say, that were I to draw on 
my fancy, instead of the facts charged in the bill and admitied by 
the demurrer to be true, to frame a case which would address itself 
with peculiar force to the consideration of a Court of Equity, I 
should find it difficult to state it more strongly. 

So far as the. demurrants, who were the debtors of the corpora- 
tion, are concerned, their liability is that of persons:who deal with 
others holding a fiduciary character, and collude with them in 
violation of their trust. All such are deemed in equity participes 

JSraudis; the trust is forced upon them, and they are compelled to 
perform it in the same manner as the trustee himself... The same 
doctrine is applied to them which governs the cases of executors 
and administrators, confederating with the debtors. of the estate, 
either to retain or waste the assets. In such cases, the creditors 
will be allowed to sue the debtors directly in Equity, making the 
representative also a party to the bill, although, ordinarily, the 
executor or administrator only can sue for the debts due-the de- 
ceased. Gilbert vs. Thomas et al. 3 Kelly, 575, and authorities 
there cited. Worthey et al. vs. Johnson et al. 8 Ga. Rep. 239. 

[2.] As to the plea of the Statute of Limitations, it has-become 
the settled rule of this Court, that in cases of fraud it does not be- 
gin to run until the party who is entitled to sue discovers the fact, 
Oonyers vs. Kenan & Hand, 4 Kelly, 308. 8 Ga. Rep. 1. Ibid, 
97. Hereit is alleged in the amended. bill, that the complainant 
did not acquire a knowledge of the transactions, upon which he 
seeks a recovery, until November, 1848, or about that time. . 

The judgment of the Court below must, therefore, be reversed, 
and the cause remanded for further proceedings. 











516 SUPREME COURT OF GEORGIA. 
Carey vs. Jones and others. — 








No. 83—Epwarp Carey, assignee, &c. plaintiff in error, vs. Sza- 
BORN Jones and others, defendants. - 


[1.} In general, if a fact is charged in a bill which is within the defendant’s 
knowledge, as if it is done by himself, he must answer positively aud not ac- 
cording to his remembrance or belief. This is not an invariable rule, and ev- 

~ ery case must depend in some degree on its circumstances. 


(2.] An exception to the rule is in cases where the fact charged is not recent, 
that is, has not accrued within six years. The answer in this case held 
sufficient. 

In Equity, in Muscogee Superior Court. Exceptions to an- 

swer. Decision by Judge Atexanper, May Term, 1850. 


This was a bill filed by Edward Carey, as assignee of the Bank 
of Columbus, against the stockholders of the Chattahoochee Rail 
Road & Banking Co. and alleged that Seaborn Jones and others 
became subscribers for stock, and held and owned certain shares 
in said company, going on to specify them; and then alleged 
“that the aforesaid persons were stockholders, each to the amount 
before stated, on the Ist day of April, 1841, and continued such 
until the corporation was dissolved in 1843.” 

Jones, in his answer, stated that he did promise in 1838 to sub- - 
scribe for 300 shares of stock in the company, and to give a mort- 
gage to secure the payment thereof, but according to his recol- 
lection and belief, he never did subscribe for the same or any 
number of shares, nor did he give any mortgage to secure the 
same, as the commissioners appointed failed to call on him for his 
subscription; that he never paid in any thing on any shares, and 
has no recollection that he ever subscribed for any shares. 

This answer was excepted to as insufficient in not answering 
the allegations above recited. The Court overruled the excep- 
tions, and this decision is assigned for error. 


“W. Dovenerty, for plaintiff in error. 
H. L. Bennine, for defendants. 
By the. Court—Niszet, J. delivering the opinion. 


We are of the opinion that the answer is full enough, and that 
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the exceptions to it were well overruled. The charges in the bill 
said not to be answered, are the following: “ The following per- 
sons, all of said County, became subscribers for stock, and held 
and owned five thousand, six hundred and forty shares in said 
company, in the following proportions, to wit: Seaborn- Jones, 
three hundred shares.”’ 

This charge, to individualise it, is this : “Seaborn Jones became 
a subscriber for tock, and held and owned three hundred shares 
in said company.” 

Again the bill charges, “that the aforesaid persons (a long list 
of defendants named, and among them Col. Jones) were stock- 
holders, each to the amount of shares before stated, on the 1st day 
of April, 1841, and continued to be stockholders until the said cor- 
poration was dissolved.” 

To individualise again, this charge is this: «‘ The aforesaid Sea- 
born Jones was a stockholder to the amount of shares before sta- 
ted, on the Ist day of April, 1841, and continued to be a stock- 
holder until said corporation was dissolved.” 

The plaintiff in error contends that the former of these charges 
is not fully answered, and that the latter is not answered at all. 
Betore adverting to the answer of Col. Jones, it will be well to 
enquire what is the law as to the fulness of answers in Chancery. 

[1.] If a defendant does not demur or plead to a bill, he must 
answer, The plaintiff is entitled to a discovery from the defend- 
ant, of all matters charged. in the bill, which are necessary. or 
proper to ascertain facts material to his case, and to enable him 
to obtain a.decree; and he must answer fully. What is a full 
answer, is not, and in the nature of the case cannot be, tested. by 
any invariable rule. “In general,” says Mr. Story, ‘‘if.a fact is 
charged, which is within the defendants own knowledge, as if it 
is done by himself, he must answer positively, and not to his re- 
membrance or belief, at least if it is stated to have happened with- 
in six years before.” Story’s Eq. Plead. §854. 

In this case—the fact charged—the subscription to the stock of 
this company must be considered as within the knowledge of the 
defendant, because it is an act charged to be done by himself. 
The above general rule is, therefore, applicable to this case. As 
to recent facts within his knowledge, the defendant must answer 
positively, and not on belief. Writers, however, on Equity Prac- 
tice admit that there is great practical difficulty on this head. 
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Even when the fact charged is recent, the defendant is not al- 
ways required to answer it literally as laid. The answer must 
meet, however, the statement in the bill. . There must be no eva- 
sion—no evidence of any thing withheld. It.must be manifest 
that the answer is ex animo. 

[2.] One exception to the rule is, the remoteness of the fact or 
act charged. It is not recent, unless it has occurred within seven 
years, according to Lord Clarendon—six years, according to the 
text of Story. The defendant in this case is entitled to the benefit 
of this qualification of the rule.. The fact is charged to have oc- 
curred more than six years before the service of the hill on Col. 
Jones. Where the fact is recent, Judge Story says, “although 
the answer must meet, in some way or other, every statement in 
the bill, and the defendant is required to speak “to the best of 
his knowledge, remembrance, information and belief,” yet, there 
will be partial admissions and denials of every shade and charac- 
ter—some delivered in terms of uucertainty~some mixed up 
with explanatory and qualifying circumstances, and some very 
loose and general in their language and import.” Eguity Plead. 
§854. Again he says, “‘ However, it is plain that no positive rule 
can fully provide for all the various difficulties in cases of this sort, 
and each case must, therefore, be decided upon its own circum- 
stances.” Equity Plead. §855. See, Cowp. Eq. Pl. 314. Mit- 

Jford’s Eq. Pil. by Jeremy, 309, 310. 2 Daniel’s Ch. R. 257. 1 
Paige’s R.406. 3 Ibid, 210. 1 Story’s R. 296. 3 Ibid, 590. 
2 Younge & Coll. 3. ; 

Although we are disposed to hold the rule with strictness, that 
when the-fact is recent and within the defendant’s knowledge, he 
must answer positively, yet-we are compelled to say, upon au- 
thority, that it is not an unvarying rule. This being so, and par- 
ticularly as the facts charged in this case transpired a number of 
years before the bill was served, we do not feel constrained to ap- 
ply it, but are at liberty to pass upon this case according to the 

Col. Jones, in his answer, states that according to his recollec- 
tion and belief, in 1838, he promised that he would subscribe for 
stock in said company, and give a mortgage upon real estate to 
secure the payments on it—the number of shares he promised to 

subscribe for, he does not recollect—it might have been three 
hundred. He then proceeds to-say, “ But this defendant, further 
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answering, says, that according to his recollection’ and belief, he 
never did subscribe forthe same, or any number of shares, nor 
did he give any mortgage on any real or personal property to se- 
cure the payment of any shares, as the commissioners appointed 
to take subscriptions failed to call on this defendant to’ subscribe 
for the same, and to execute any mortgage to secure the payment 
of such subscriptions.” 

In the conclusion of his answer, he farther says, “ that he him- 
self never paid in any thing on any shares, and has no recollection 
that he ever subscribed for any shares,” and these are all the re- 
sponses of any kind made to the allegations of the bill, which ¥ 
have before set forth. These responses, it is claimed, are not fall 
enough to the first charge, and are no answer at all to the second, 
They are claimed not to be full enough, because. upon recollec- 
tion and belief, and not positively upon knowledge. The lapse of 
time will, in this case, justify an answer in this form, particularly 
when so full, as to explanatory facts and circumstances, as this is. 
It is not an impossible thing, that one engaged in various pur- 
suits and conducting numerous forms of business, as Col. Jones, 
for ten years back, should find it impossible to swear positively 
about a transaction that must have transpired some ten or eleven 
years ago, With most men, no faculty is more treacherous than 
memory. Some regard must be paid to the conscience. Courts 
of Chancery will not force that, or force a party to hazard, unnec- 
essarily, its violation. This answer seems on its face to be as ful? 
as the party can conscientiously make it—it seems not to be eva= 
sive—it develops facts in aid of its denial—it does not indicate any 
thing withheld. If this answer be contrary to the fact, there is as: 
much perjury in it, as if it was positive upon the knowledge of the: 
party. Whether it would be sufficient to dissolve an injunction,. 
isa different question. We must believe that it is sufficient to over- 
rulethe exception founded on the first allegation in the bill above- 
recited. 

The second allegation, to wit: “the aforesaid Seaborn Jones: 
was a stockholder to the amount of shares before stated, on the- 
first day of April, 1841, and continued to be a stockholder until 
said corporation was dissolved,” is claimed, by the plaintiff in er-. 
ror, to be a distinct, independent charge, that at that time, (April,. 
1841,) he was a stockholder, and continued so to be until the dis- 
solution of the corporation, and requires a distinct answer. It is 
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argued, that if Col. Jones did not subscribe for stock, and was 
not the holder of stock, as first charged, yet, this being true, he 
might have been the holder of stock in 1841, by purchase, and that 
this charge was intended to meet just that state of the facts. On 
the other hand, it is insisted that this charge is but a conclusion 
from the previous charge, and must be taken in connection with 
it. The first charge, says the counsel, is that he (Jones) became 
a subscriber for stock, and held and owned three hundred shares; 
and the second avers that these three hundred shares, thus subscrib- 
ed for, he held—that is, had not parted from, in 1841, nor up to 
the dissolution of the charter, and- the denial, therefore, of the 
first charge, is also a denial of the second; and such we think the 
fair construction. The last allegation refers to the shares mentioned 
in the first, in the words, ‘to the amount before stated””—that is, 
to the amount of three hundred shares, which he was before 
charged with being a subscriber for. It is a conclusion drawn 
from the first charge—that conclusion is, haying subscribed and 
held at the outset, 300 shares, he held the same in 1841, and up 
to the dissolution. Eighteen hundred and forty one was the time 
at which the bill charges the insolvency of the corporation. It 
was probably deemed important by the pleader, that he should 
aver that he was a stockholder at that time—that is to negative 
the idea, that he had before that time so parted with the stock as 
to protect him from liability. This reasonably was the object of 
this last allegation. The defendant could not be held to have un- 
derstood itas a charge of having become the owner of other 
stock. Ifintended to be anew charge, referring to other stock as- 
signed to Col. Jones, we think the pleader would have used more 
distinct and definite words. The pleadings are to be construed 
strictly against the pleader. The answer to the first allegation is, 
we think, an answer to the second, and being held sufficient for 
the former, we hold it sufficient for the latter. ' 
Let the judgment be affirmed. 
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No. 84.—Brirpsone & SiepGe, plaintiffs in error, vs. Peter Mc- 
Laren, defendant, 


[1.] Affidavits, under our attachment laws, should be signed by the Magis- 
trate before whom they are taken, with the addition of their official de- 
scription. 

[2.] Where the attachment bond is made payable to the individual members 
of a firm, when the attachment itself is sued out against the firm, and it 
does ‘not recite that the obligees compose said firm, the bond and attach- 
ment are both void. 


Attachment, in Muscogee Superior Court. Tried before Judge 
Avexanper, May Term, 1850. 


This was an attachment sued out by Peter Mclaren, against 
the firm of Birdsong & Sledge. The affidavit was not attested 
by the Justice of the Peace, and the bond was made payable to 
Edward Birdsong and Nathaniel Sledge. The defendants appear- 
ed and entered their defence. 

On the appeal, a motion was made to quash the attachment, on 
the ground that there was no affidavit or bond as required by 
law. The Court allowed the Justice of the Peace to enter his 
attestation, nunc pro tunc, and overruled the objection to the bond. 
This decision is assigned as error. 

There were other exceptions filed, but not decided in the Su- 
preme Court. 


W. Doveuerry, for plaintiffs in-error. 
H. Hout, for defendant. 
By the Court.—Ifomrxin, J. delivering the opinion. 


[1.] In Jackson vs. Valentine, (3 Caine’s Rep. 128,) the Supreme 
Court of New York ruled that the jurats of affidavits, taken before 
the Judges of the Common Pleas or Commissioners, must be 
signed by them, with the addition of their official subscriptions— 
Judges of the Common Pleas to style themselves such, and Com- 
missioners to specify that they are so. 

For myself, I believe that the paper purporting to be an affida- 

VOL. vill. 66 
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vit, wanting as it did the signature and official attestation of the 
Magistrate, was a nullity under the attachment laws of this State, 
and that it was not amendable. 

[2.] But the other objection was fatal. The attachment was 
sued out by McLaren against the firm of Birdsong & Sledge, 
and the bond was ‘made payable to Edward Birdsong and Na- 
thaniel Sledge, as individuals, without reciting that the obligees 
composed said firm; whereas, the attachment law requires that 
before granting the attachment, the creditor shall give bond and 
security in double his debt, payable to the defendant. Prince, 31. 
And that all attachments issued and returned in any other manner, 
shall be null and void. Ibid. Now, the defendant is the firm of 
Birdsong & Sledge, and not Hdward Birdsong and Nathaniel 
Sledge. I need not point out the legal consequences which would 
result from this discrepancy. 

Let the judgment be reversed. 





No. 85.—Joun F. and Rosert Boyp, administrators, &c. plain- 
tiffs in error, vs. WiLL1AM CLEMENTS, guardian, &c. defendant. 


[1.] The 4th Common Law Rule of Practice is not applicable to cattees in Equi- 
ty. 

[2-] When a cause in Equity is pending, and the pleadings are made up and 
the issues joined, the complainant is not entitled to amend, as & matter of 
right, but amendments will be allowed, in the discretion of the Court, upon 
special cause shown. o 

[3.] Surprise is good special cause for the allowance of an amendment. 


In Equity, in Muscogee Superior Court. Tried before Judge 
ALEXANDER, May Term, 1850. 


On the trial of this cause on the appeal, after the proofs and 
pleadings were submitted to the Jury, the complainants’ counsel 
opened his case to the Jury, insisting on various errors in the re- 
turns of the intestate of Robert and John F. Boyd to the Court of 
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Ordinary, on the estates for which his administrators were now 
called to account. Defendant’s counsel replied and insisted be- 
fore the Jury, that under the pleadings, these errors could not be 
insisted on. Counsel for complainant then stopped counsel for 
defendants, and insisted on a verbal agreement dispensing with 
any such allegations in the bill, which being denied, counsel for 
complainant moved for a continuance, on the ground of surprise, 
in order that the bill might be amended. The Court granted 
the motion, and this decision is assigned for error. 

The Court then granted an order, allowing the bill to be amend- 
ed on the showing by counsel of his understanding of the yerbal 
agreement; .and this decision is.also assigned for error. 


G. E. Tuomas and W, Doveuerry, for plaintiffs in error. 
H. Hott, for defendant in error. 
By the Court—Nisset, J. delivering the opinion. 


{[1.] The 4th Common Law Rule of Practice does not apply to 
causes in Equity, and the complainant was not entitled to an 
amendment in this case as a matter of right. 

[2.] Amendments to bills pending on the appeal, are not allow- | 
able but in the discretion of the Court; and when the pleadings 
are made up, and the issues joined, that discretion will not be ex- 
ercised to. grant amendments but upon special causeshown. SBer- 
ry vs, Mathews, 7 Geo. R.457. Georgia R. R. & Banking Co. ve. 
Milner & Co. 8 Geo. R. 315. 

[3.] In this case, the cause shown is surprise, and our judgment 
is, that the presiding Judge properly allowed the amendment, 
and also the continuance for the purpose of the amendment. 

Let the judgment be affirmed. 
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No. 86.—Marrua H. Ferevuson and others, by their next friend, 
Asa Linch, plaintiffs in error, vs. Jesse Carrer.and others, 


defendants. 


{1.] Where a bill is dismissed on demurrer for want of Equity, and a sec- 
ond bill is filed, charging the same facts, and praying substantially the 
same relief, the judgment on demurrer may be pleaded in bar of the second 


bill. 


In Equity, in-Muscogee Superior Court. Decision by Judge 
Auexanper, May Term, 1850. 


In 1842, a bill was filed by Martha H. Ferguson, a feme covert, 
and her children, by their next friend, alleging that on the 21st 
day of September, 1838, Richard Christmas, the father of Mrs. 
Ferguson, knowing the insolvency of James Ferguson, the hus- 
band; and to secure a provision for his daughter and her children, 
executed a deed of gift of certain slaves to “‘ Martha H. Ferguson 
and her lawful children;” that it was his wish and intention to give 
this property in such manner that the husband should derive no in- 
terest or benefit therefrom, and to the sole and separate use of the 
wife ; and that from his ignorance asto the proper mode of framing. 
the instrument, the same was a defective execution of hisintention ; 
that after the execution of the deed, the negroes were delivered 
to Martha H: Ferguson. The bill alleged that Jesse Carter and 
two other judgment creditors of Ferguson had levied on the ne- 
groes, and a claim had been interposed by the next friend of Mrs. 
Ferguson and children. 

The bill prayed the appointment of a trustee, an injunction of 
Carter and the other creditors, and that Ferguson might be de- 
creed to release to complainants any claim or interest he might 
have under the deed. 

This bill was demurred to—first, because Richard Christmas 
should be a party—second, for want of Equity. The demurrer 
was sustained by Judge Wellborn, then presiding, on the second 
ground, and the bill dismissed. 

In 1846, another bill was filed by the same anata against 
Jesse Carter and other creditors not included in the first bill, 
Ferguson and the executors of Richard Christmas, alleging, sub- 
stantially, the same facts, except that the defective execution of 
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the intention of Richard Christmas, by the deed, arose either from 
the ignorance of the draughtsman, or a misapprehension of the 
wishes of Richard Christmas. The prayer was for a reforma- 
tion and correction of the deed, so as to carry out the intention 
of the grantor. 

To this bill, Carter filed a plea of the decision en demurrer to 
the former bill, in bar to the bill so far as he was concerned. On 
demurrer to the plea, the Court overruled the demurrer and sus- 
tained the plea. . This decision is assigned as ground of error. 


Srorees, for plaintiffs in error. 
B. Hit, for defendants in error. 
By the Cowrt—Lumprxin J. delivering the opinion. 


[1.] It seems that in 1838, Richard Christmas, the father of 
Martha H. Ferguson, made a deed of gift to her and her children, 
of four slaves. Jesse Carter and two other judgment creditors 
had these negroes levied on as the property of Ferguson, the 
husband of the donee. A bill was filed in 1842, in behalf of Mrs. 
Ferguson and her children, suggesting that it was the intention 
of the donor to create a separate estate in this property for the 
wife and children, free from the marital rights of the husband; 
and praying that inasmuch as the instrument was defectively ex- 
ecuted, that by a decision in Chancery, the omission might be sup- 
plied, by appointing a trustee for Mrs. Ferguson, and compelling 
James Ferguson, the husband, to relinquish all his rights in the 
property, and the creditors be perpetually enjoined from pro- 
ceeding againstthis property. To this bill a demurrer was filed— 

1st. For want of proper parties, Richard Christmas, the donor, 
not having been brought before the Court. 

2dly. For want of Equity. 

Judge Wellborn, who was then on the Bench, waived the con- 
sideration of the first ground, and sustained the demurrer on the 
second ground, and dismissed the bill. His opinion is spread up- 
on the minutes of the Court, and has come up as a part of the 
transcript of the record. And from.that, it appears that he held 
that it was inadmissible, by parol proof, to reform the deed of gift, 
and thereby make it speak a language different from its face. 
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- Another bill is now filed in behalf of the same complainants, 
and, as we think, substantially for the same object. _ It is, to have 
the instrument reformed, and Carter, one of the creditors, and 
who was a defendant in the original bill, restrained from collect- 
ing his debt out of these negroes. 

A plea of former recovery having been put in by Carter to this 
last bill, it was demurred to, and the demurrer overruled. In oth- 
er words, the Circuit Court held that the plea was a good bar. 

The object in both bills is the same—the allegations substantial- 
ly so. Itis true, that to the first bill, Richard Christmas is. not 
made a party, and it was demurred to on that account, But the 
record establishes the fact, that the Judge before whom the cause 
was heard, waived this ground,.and dismissed the bill for want of 
Equity. 

It is argued that this opinion makes no part of the transcript. 
But even in_its absence, we should be bound to presume what it 
affirmatively shows—namely, that the bill-was dismissed on this 
account, the want of proper parties being no sufficient cause for 
dismissing a bill. For if the necessary parties can be made, the 
Court will always give leaye for that purpose, either by an 
amendment or by a supplemental bill, when substantial justice 
between the-actual parties to the suit, requires it. Story’s Eg. 
Pi. 8§237, 884. Milligan vs.. Mitchell, 1 Mylne. & Craig. 433. 
Mitf. Eq. Pl. by Jery. 326.. 

It is true, that in the first bill the. prayer is not in so many 
words, that the conveyance be reformed, but it seeks to ac- 
complish the same object by decreeing that a trustee be appoint- 
ed, that the husband relinquish to him, and that.Carter and the 
other two creditors be enjoined. So far as Carter and these par- 
ties, then, are concerned, the issue of law involved in this litiga- 
tion, has been decided on_ its merits. See. Saunders’ Plead..and 
Ev. 612, 613, where all the authorities upon this subject are col- 
lected. 

Now, whether the judgment rendered upon the demurrer to 
the first bill was right or wrong, we are not permitted to inquire. 
It is enough for us that-it was decided by a Court of competent 
jurisdiction, and that the judgment remains unreversed. 

It ouly remains to affirm the judgment of the Superior Court 
overruling the demurrer to the plea. 
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No. 87.—A. J. Rozison and others, plaintiffs in error, vs. Ep- 
warp Carey, assignee, defendant in error. 


[1.] A bill is filed by the assignee of a bank, against a number of the stock- 
holders of another insolvent bank, to compel said stockholders to contri- 
bute rateably, under a clause in the charter, which makes them personally 
liable for the bills in circulation; and also to appropriate the amount of 
stock subscribed by them and unpaid, to the payment of debts due by the 
latter institution to the former, as a trast fund in their hands, and is de- 
murred to upon the ground that the complainant has an adequate Common 
Law remedy: Held, that the bill is not demurrable on that ground. 


[2.} Held, further, that in such a case, a demurrer, that the liability of the 
stockholders is several and not joint, is not warranted by the bill, it seek- 
ing to charge them severally and not jointly. 


In Equity, in Muscogee Superior Court. Decision on demur- 
rer by Judge ALexanpeErR, May Term, 1850. 


The bill in this case was filed by Edward Carey, assignee of 
the Bank of Columbus, against John Banks and others, as stock- 
holders in the Planters & Mechanics’ Bank of Columbus; to hold 
them liable for the redemption of certain bills, (held by the Bank 
of Columbus,) under the 11th section of the charter of the Planters 
& Mechanics’ Bank ; also, to compel the stockholders te pay in 
a balance due on their original subscription for stock, as a fund 
out of which other claims held-by the Bank of Columbus <——e 
the Planters & Mechanics’ Bank, might be paid. — 

A demurrer was filed on various grounds, and overruled by 
the Court below, and made grounds of error in this Court; all of 
which, however, having been decided pre. this term, were 
abandoned, except the following : , 

ist. That the et RN had an adequate Common Law rem- 
ed 

ta. That the liabilities of the defendants are individual, sever- 
al, and separate, and not joint. 


Jos. Sruress, for plaintiffs in error, submitted— 
Ist. That there is no equity in the bill of defendant. See 


Prince, 125, §§2, 3; also, 4th Rule, page 127; also, §11, page 127. 
2dly. The members of the corporation irresponsible for the 
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corporate debts beyond their interest in the corporate fund. See 
Angell: & Ames on Corporations, pages 25 and 26 and 670. 
3dly. That the defendants have‘anample, complete and ade- 
quate remedy at Common Law. See Prince’s Digest, 127. 
4thly. That by judgment of forfeiture, the stockholders are not 
liable to pay additional sums upon their stock already paid in. 
See Angell § Ames, 128, 129; also, 470, 476. Also, as to the 
right of the directors to assess. See Angell § Ames, 420, 421, 
and 422. 6 Mass. R.40. 14 Mass: R. 286. Prince, 125. 
5thly. That the stockholders are only liable, individually, for the 
ultimate redemption of bills and notes alone. See Prince, 127. 
6thly. That the corporation being dissolved, a Court can ‘make 
no other decree than is provided by Statute. See Angell & Ames, 
667,668. 2 Kent, 246, 247. 


W. Doveuenrty, for defendant in-error. 


This is a case of apportionment and contribution, and therefore 
properly brought in Equity. 1 Mad. Ch. 232. 1 Story’s Eg. 
§§469, 470.. Angel & Ames, 564. 

By going into Equity, a multiplicity of suits is avoided; this 
gives jurisdiction. 1 Story’s Eq. §§64, 67, 478, 483. McLaren 
vs. Steap, 1- Kelly, 376. 

But we say, that independant of any statutory liability, we are 
entitled to the relief asked for, because the capital stock of the P. 
& M. Bank is in Equity, a trust fund for the payment cf the debts 
of the Bank, and may be pursued by the creditors in Equity into 
the hands of any person holding the same, who is not a purchaser 
for value, without notice, and this can only be done in a Court of 
Equity. 2 Story’s Eg. §1252. Angell, & Ames on Corporations, 
540 to 546. Wood et al. vs. Dummer et al. 3. Mason, 308. 1 
Kyd on Corp. 273. Briggs vs. Penniman, 8 Cowen, 387. Siee 
vs. Bloom et al. 19 John. 456. Haslet vs. Wortherspoon et al. 2 
Richardson's Eq. Rep. 395. Allen vs. Montgomery & West Point 
Co. 11 Ala. Rep. 473. 

The right of the creditors to ask in Equity for the execution 
and enforcement of this trust, is not impaired nor affected by the 
dissolution of the corporation, but it survives the dissolution, and 
those holding the property on which it attaches are trustees for 
the creditors. 2 Story’s Eq. §1252. Bleakney vs. Farmers § 
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Mechanics’ Bank of Greencastle, 17 ‘Serg. & Ravle, 65,. Lindell 
vs. Benton & Kenedy, 6 Miss, 364. Mumma vs. Potomaa Cam- 
pany, 8 Peters, 281, Nevitt vs, Bank of Port Gibson, 6 Smede & 
Marshall, 557, 

But suppose this be not true, yet we say that the Common Law 
rule in relation to this corporation has been repealed or changed 
by the Act of 1842. See Acts of 1842, Newitt vs, Bank of Part 
Gibson, 6 Smede & Marshall, 557, on applieation for vehear- 
ing, Hall vs, Carey, 5 Kelly, 239, 

The capital stock of the bank, and the value of the shares 
thereof, is fixed by the charter, and the stock subscribed and 
agreed to be paid into the company, is corperate property. 
Prinee’s Digest, 125. Angell § Ames, 562. Briggs vs. Penniman, 
8 Cowen, 395, opinion of Spencer, Senator. Allen vs, Monigom. 
& West Point Co,11 Ala. Rep. 437. 

If, then, we are correct in the foregoing propositions, it follows 
that the complainant has the right to ask for a contribution from 
the defendants, under and in virtue of the terms of thecharter, for 
the payment of his debt, pro rata their interest in said corporation. 

And also that the capital stock in the hands of the defendants, 
or so much thereof as may be necessary, may be applied te the 
discharge of said debt, 








By the Court—Nisser, J. delivering the opinion. 


The great questions made by the demurrer in this case, as to 
the liability of the stockholders in insolvent. banks, were aban- 
doned in the argument, because previously discussed in differeut 
cases at this term. I refer to those cases for the judgment of 
this Court, on those interesting questions, and proceed te notice 
two points made in this case. 

{1.] The first is, that the complainant has an adequate remedy 
at Law, and therefore has none in Equity. 

This is abill brought by the assignee of the Bank of Columbus 
against certain of the stockholders of the Planters & Mechanics’ 
Bank, to compel them to pay up the amount unpaid on their 
stock, or so mueh thereof, rateably, as may be necessary to satis- 
fy the demands of the Bank of Columbus against the Planters & 
Mechanics’ Bank, or that they be decreed to pay such proportion 
of the debts due to the complainant, as assignee of the Bank 

VOL vir 67 
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of Columbus, as the stock held by them respectively, bears to 
the whole stock of the Planters’ & Mechanics’ Bank. 

The demands claimed in the bill are founded on the bills of the 
Planters & Mechanics’ Bank, and also other evidences of debt, 
as certificates of deposit. It goes, therefore, upon the personal 
liability of the stockholders, under the 11th section of the charter, 
for the demands due on the bills held by the complainant; and 
it goes also upon the stock unpaid by the stockholders for the 
demands due on those bills, and demands due on other accounts, 
as set forth in the bill. Hence, the double aspect of the prayer 
of the bill, as above set forth. 

The bill-holders, no doubt, can proceed at Law, each in his 
several action, to compel the stockholders to pay, under the 11th 
section; for that section makes them liable, as “in common ac- 
tions of debt.” This remedy is provided by the charter. Prince, 
127. But it does not follow, that because a bill-holder may sue 
at Law, he must sue at Law. The remedy at Law, in many ca- 
ses, as in this, would be inadequate. The liability by the charter 
is “in proportion to the amount of shares, and the value thereof, 
that each individual or company may hold.” It ‘is, therefore, a 
case for apportionment and contribution; and such cases be- 
long to the jurisdiction of a Court of Chancery. 1 Maddoz’s Ch._ 
232. 1 Story’s Eq. §§469, 470. Angell & Ames on Corporations, 
564, 

Again, Equity will take jurisdiction, in order to avoid a multi- 
plicity of suits. The remedy at Law would be an action against 
each stockholder, and in each suit, the plaintiff would recover on- 
ly that stockholder’s proportion of the common liability. Hence, 
to collect his debt, he might be driven to a number of actions. 
The debts due to the complainant in this bill, are large in amount. 
A number of the stockholders, indeed all, as the bill avers, who 
could be made pacties, are brought before the Court, and a mul- 
tiplicity of suits is avoided. On this account, the bill-is sustaina- 
ble. 1 Story’s Eq. §§64 to 67, 478, and 483. 1 Kelly, 376. 

But this bill goes upon another and distinct ground for the re- 
covery of all the debts due by the Planters & Mechanics’ Bank to 
the Bank of Columbus, whether by bills or otherwise. It goes upon 
the ground that the capital stock of the P. & M. Bank is an equita- 
ble or trust fund, for the payment of its debts, and that the unpaid 
stock is a part of the capital stock, and may be followed in the 
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hands of any person holding the same, who is not a bona fide pur- 
chaser, without notice. This proposition, so important to sound 
banking and to the prosperity of the State, this Court has held 
already at the present term, and is now affirmed. I enter not 
into the discussion of it, because it has not been questioned in 
this case, but refer to the cases in which it was discussed, This 
being true, the remedy is only in Equity. This: bill is filed to 
reach this trust fund—to appropriate a trust fund in the hands of 
the defendants, as stockholders, In this aspect, it seeks not to 
charge them personally as for adebt due by them, but to charge 
each and every of them as trustees, holding a fund liable to 
the debts of the creditors of the corporation. 2 Story’s Eq. 
§1252. 17 Serg. § Rawle,65. 6 Mississippi R..364.. 8 Peters, 
281. Nevitt vs. Bank of Port Gibson, 6 Smede & Marshall, 557. 
Ang. & Ames on Corp. 540 to 546. 

The demurrer to the bill, therefore, upon the ground that the 
complainant has an adequate Common Law remedy, was, in our 
judgment, properly overruled. 

[2.] The other ground of demurrer, insisted upon, and the only 
other ground is, that the liabilities of the defendants are individu- 
al, several and separate, and not joint. 

The bill does not charge the defendants as jointly liable to the 
plaintiff for the whole of his debts. It does not assume that they 
are liable, but rateably, and seeks to recover rateably against 
each. If this ground goes upon the idea that the bill makes or 
seeks to make the defendants liable as joint contractors, it is not 
warranted by the bill. The bill seeks to charge them, as the de- 
murrer demands, separately and severally. In this ‘view of it, all 
that has been already said is applicable to this demurrer, and it 
also was well overruled as not being warranted by the case made 
in the bill. 

Let the judgment be affirmed. 
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No: 88..-_Leror M. Wize & Co. plaintiffs in error, ve. NarHan- 
tet Siupes. 


[i.] An attachment, ordinarily, cannot issue for a partnership debt, against 
one of the partners, individually, and be levied on the partnership proper- 
ty, on the ground of the non-residence ef the defendant in attachment, Se- 
cus, if the non-resident partner or partners were the only survivors of the 
firth. ; 


Attachment, in Muscogee Superior Court. Decision by Judge 
ALexaNdek, May Term, 1850. 


This was an attachment sued out by L. M. Wiley & Co. against 
Nathaniel Sledge, one of the partners of the firm of Birdsong & 
Sledge, on the ground that Sledge was actually removing beyond 
the limits of the State. There was a verdict for plaintiff and 
appeal, Defendant, by his counsel, then moved to quash the 
attachment on various grounds which wete sustained by the 
Cviirt and excepted to by plaintifis. 

The only ground relied on in the Supreme Court is, that an 
attachment will not lie against one partner for a partnership debt. 


“Hi. Hor’, for plaintiffs in error. 
W. Dovenerry, for defendant. 
By the Oourt—Lvmrxin, J. delivering the opinion 


‘f#} The onty question in this case is, whether, when one of the 
members of a firm, transacting business in Georgia, resides out 
of the State, an attachment will lie against him on a firm debt, to 
be levied on the partnership effects ? os 

The case is not without its difficulties. We think, however, 
that the attachment will not, ordinarily, lie. 

This summary remedy is allowed only .against the debtor of the 
plaintiff in attachment. Here the debtor is the firm of Birdsong & 
Sledge, and not Nathaniel Sledge, individually. For this simple 
reason alone, it would seem that this proceeding could not be sus- 
tained. It is not authorized by the language of the law. 
Partners must be sued jointly; and while there is no process 
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of outlawry in civil cases in Georgia, the return of non est inventus 
has, under the Act of 1820, (Prince, 445,) pretty much the same 
effect. Still, the action must be joint. An attachment is a suit. 
Why should the plaintiff be permitted, in this form of proceeding, 
more than by ordinary process, to go against one partner sepa- 
rately? 

In Alabaia, it has been decided that a non-resident partner may 
be attached, although there is one of the firm resident in the State. 


-~“Woriston vs. Ewing, 1 Ala, Rep.129. Greenvs. Pyne, Ibid, 


235. Conklin vs. Harris, 5 Ala. 213. But these cases are put 
by the Court upon the attachment law of that State, which makes 
the debts of partners joint and several, allowing a remedy against 
either. Aikin’s Digest, 268. 

The remedy by attachment is allowed in this State, because the 
ordinary process of law cannot be served on the debtor. If per- 
sonal service can be effected, then the attachment cannot issue, 
Here, notwithstanding the non-residence of one of the firm, suit, 
under the Act of 1820, can be prosecuted to judgment against 
the partners who live in the State, and. the judgment. will. bind 
the partnership effects, as well as s the individual property .of the 
partners who are served. 

A debtor may fraudulently remove his property from the State, 
for the purpose of defeating his creditors, yet if he remain him- 
self, an attachment will not lie; and why? Because a ea. sa. 
would coerce the surrender of the property thus. eloigned.— 
The same result could be obtained by ordinary suit against the 
resident partner. 

The law may be defective i in not providing for this case, as has 
been done in our sister State. It is not for us to remedy the evil. 

We do not hold that a state of things might not exist. which 
would authorize an attachment against one or more non-resident 
members of a firm on a copartnership contract—as for instance, 
the death of the resident partner or partners. Suffice it. to say, 
that the record presents no such circumstances. 

Judgment affirmed. 
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No. 89.—Tae Murvat Benerit Lire Insurance Company, 
plaintiff in error, vs. Joun C. Ruse. 


{1.], An Insurance Office makes insurance of the life of A at the instance of B. 
In the policy it is stipulated that the premiums shall be paid on the 10th of 
April, annually ; and that if they were not then paid, the company should 
not be liable for the insurance, or any part thereof, and the policy 
should cease anddetermine. Printed proposals, purporting to be the terms 
and conditions of insuring, were put out by the company to persons deal- 
ing with them, one article of which was that a party neglecting to settle his 
annual premium within thirty days after it is due, forfeits the interest he has in 
the policy. No referénce’is made in the policy to the printed proposals. The 
premium due on 10th April, 1847, was not paid at that time; the insured 
died four days thereafter, and after his death, and within the thirty days, 
the premium then due was tendered and refused by the company: Held, 
that the article in relation to the thirty days does not extend the contract 
of insurance beyond the time designated in the policy for the payment of 
the premium, and that the company, according to the facts of this case, are 
not liable. ‘ 


Attachment, in Muscogee Superior Court. Tried before Judge 
Avexanver, May Term, 1850. 


On the 15th of July, 1846, the Mutual Benefit Life Insurance - 
Company issued to John C. Ruse a policy of insurance upon the 
life of Ira D. Bugby, for the sum of $2000, at an annual premi- 
um of $97 40, “to be paid on or before the 10th day of April in 
every year,” and reciting, that “in case the said John C. Ruse 
shall not pay the said annual premium on or before the several 
days hereinbefore mentioned for the payment thereof,” oe the 
policy to be void. 

» By the “ prospectus,” ue. contained in a printed pamphlet de- 
livered by the agents of the company to persons insuring, as con- 
taining the conditions on which insurance could be effected, it 
was stated under the head of “ Forfeiture of Policy,” as follows : 
“ A party neglecting to pay his premium within thirty days after 
it becomes due,” forfeits the interest he has in the policy. 

On the 14th,of April, 1847, four days after the annual premium 
beeame due, Ira D. Bugby died, and a few days thereafter, before 
the expiration of the thirty days, the annual premium was ten- 
dered to the agent of the company, and refused by him. 

Ruse sued out an attachment against the company, and on the 
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trial of this case, the questions were made which are brought up 
for review. 

The facts above stated were in evidence, when plaintiff tender- 
ed the printed pamphlet referred to above. Objected to by 
counsel for defendant, and objection overruled. This is the first 
error assigned to the decisions of the Court below. 

The Court was requested by counsel: for plaintiff below to 
charge the Jury that the pamphlet in evidence proved that the 
party was allowed thirty days in which to pay the premium. 
The Court declined so to do, but said that the language was 
equivocal, and that he would refer it to the Jury for their own 
construction. 

The Jury found a verdict for plaintiff; whereupon defendant’s 
counsel moved for a new trial— 

1st. Because the Court erred in adeleing the pamphlet in ev- 
idence. 

2d. In refusing to charge’as requested by plaintiff, and in charg- 
ing as stated. 

3d. Because the verdict of the Jury is contrary to law and ev- 
idence. 

The motion was refused, and error is assigned thereon. 


H. Hout, for plaintiff in error, cited the following authorities 
in support of the errors charged in refusing the new trial, on all 
the grounds taken i in the rule nisi: 


1 Phil. on Ins. 24 to 30, inclusive. 2 Phil. on Ins. 730 to 732. 
13 Mass. R. 96, Higgenson vs. Dall. 2 Cain’s R. 155, Vander- 
boort and another vs. Smith, Pres’t Col. Ins, Co. 2° Johns. Rep. 
346, Cheriot vs. Barker. 5 Pick. 37, Parks et al: vs. General In- 
terest Ins. Co. 1 H. Black. 254, Routledge, ex’r of Routledge, 
vs. Burrell and another. 2:H. Black. 574, Wood et al. vs. Woos- 
ley. 6 T. R.'710, same casein error. 5 T. R. 695, Tarlton et al. 
vs. Standiforth et al. 6 East. Rep. 571, Salvin et al. vs. James & 
Langston. 12 East. Rep. 183, Want & Gaskoin, ex'rs of Want, 
vs. Blunt et al. 7 M. & W..151, Acey and another, ex’rs of 
Simpson, vs. Br. Com. Ins. Co. 6 Wend. 488, Duncan vs. Sun. 
Fire Ins. Co. 


H. L. Bennine, for the defendant in error, relied upon the fol- 
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lowing authorities : Authorizing the admissibility of the evidence, 
and the finding of the Jury, viz: 

See 1 Phillips on Insurance, 30. The Ex’rs of Want.vs. Blount 
and others, 12 East. 182. 6 East. 571, 5 Term Rep. 695. 
Greenleaf’s Ev. 405. .12 Wheaton, 515, 4 Cowen, 645. 

_ To show that the rule under the prospectus, allowing thirty 
days. are similar to days of grace, and as to rule allowing days of 
grace, referred to Bailey on Bills,235. 9 Wheaton, 581. 1 Peters, 
25, Bailey on Bills, 243.. 4 Mass. R. 345... 6 Mass. 449. 17 
Mass. R. 449. 9 Pick. 420. 

As to the construction of policies. 2 Binney, 373. -1 Burrows, 
349.. 12 Wheaton, 383. Marshail on Ins. 2 vol. 796. 


By the Court—Nisset, J. delivering the opinion. 


[1.] ‘The errors assigned grow out of the refusal of the Court 
below to award a new trial at-the instance of the defendant be- 
low. The specifications of error are, the grounds taken in the 
-tule for a new-trial.. But counsel for the plaintiff in error relied, 
before this Court, only upon-two of those grounds, to-wit: 

Ist. Because the Court erred in permitting said pamphlet, or 
any portion thereof, to be read in evidence on the trial of said 
case. 

2d. Because the Court erred in this, that when the attorney 
for the plaintiff requested him to charge the Jury that the pam- 
phlet in evidence proved that the party was allowed thirty days 
in which to pay the premium, the Court refused, saying that the 
language was equivocal, and that he would refer it tothe Jury for 
their construction... 

The-pamphlet referred to, purports to be the rules and regula- 
tions of the plaintiff in error—“ The Mutual Benefit and Life In- 
surance Company.” It contains numerous statements or rules, 
which relate to the business and the manner of conducting it, of 
that company. It does not appear to have been published by 
the authority and direction-of the company ; but it was proven 
that pamphlets of like character with this, were -handed out, at 
different times, by the company, to persons wishing to deal with 
them, and making enquiry as to the terms, &c. of insurance. - In 
this pamphlet, among other things, is the following article: «A 
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party neglecting to settle his annual premium within chivey auye 
after it is due, or paying assessments within sixty days; as spéci- 
fied in the charter, or refusing to give satisfactory sécurtity itpon 
the note, forfeits the interest he has in the policy.” 

The plaintiff below read in evidénce the policy, by which the 
premiums are stipulated to be paid amnually on the 10th of April, 
and in which it is further stated, “in case the said John C. Ruse 
(who was the party who had insured the life of a Mr: Bugby) 
shall not pay the said annual premiums on or before the said séve- 
ra} days hereinbefore mentioned for the payment théreof, then, and 
in every such case, the said company shall not be Hable to the 
payment of the sum insured, or any part thereof, and this polity 
shall cease and determine.” 

It was farther in evidence, that Bugby, the person whose lifé 
was insured, died on the 14th day of April—four days after the 
time when, by the policy, the premium was payable, aud that af- 
ter his death, and withinthe thirty days, the premium wastendered, 
which was due on the policy on the 10th of April preceding, and 
refused by the company. Under these circumstancés, the parit- 
phlet referred to, and more particularly that portion of it before 
recited, was admitted in evidence for the plaintiff below. 

The manner im which the second ground of error is statéd it 
the record, is somewhat équivocal.. The language of the rule is 
to the effectthat the Court erred in this—that when counsel for the 
plainliff requested him to charge the Jury that the pamphlet in év- 
idence proved that the party was allowed thirty days in which to 
pay the premium, the Court refused, saying that it was equivocal, 
and that he would refer it to the Jury for théir own constriction, 
Now, it is hardly to be presumed that the plaintiff inténded to 
bring before this Court, as error, the refusal of the Court to 
charge a proposition at the request of the other side, which he 
maintains is unsound. The refusal of the Court thus to charge, 
was negatively in his favor, and hé would not except to a décis- 
ion in his own favor. Such exceptions and alleged error would 
reach no point in the first instance, and would bé abused in thé 
sécond. I apprehend that the real ground of error, is thé refué- 
al of the Court to put the true legal construction upon this chirty’ 
day clause in the pamphlet, but left that to the Jury, in saying to 
them, i# was equivocal and Sor their construction. The quéstion 
made by these assignments is this: what, in the state of this case, 
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ts the legal effect of this clause in the printed pamphlet? This is 
clearly .a question for the Court. He ought to have instructed 
the Jury as to the law which should govern the rights of these par- 
ties arising under this policy, and the facts proven, and this arti- 
cle of the pamphlet. He did not do so—but left the construction 
to the Jury. The defendant had a right to complain of this, for 
the pamphlet being in evidence, the Jury was bound to belieye 
that it was legally before them. If, in law, the obligation of the 
defendants to pay the insurance is not affected by this clause in 
the pamphlet, why then, the admission of it in evidence, and the 
failure to instruct the Jury as to its legal effect, was a virtual rul- 
ing against the rights of the defendants. _ Upon the hearing of the 
cause we thought that there was no error in the admission of the 
pamphlet, it being put out as the terms and conditions of insur- 
ance, by the defendants, and, on that account, to be .considered 
by the Jury subject to the control of the Court, in its right and ob- 
ligation. to pronounce‘upon its effect in law upon the policy. Upon 
looking into the authorities, I am satisfied that we were in error, 
and, for myself, I now correct it. I am now convinced that its 
admissibility depends upon its effect on the contract, and if, as we 
hold, it does not vary the policy, so as in any way to affect the li- 
ability of the company thereon, it was not admissible. This ques- 
tion becomes immaterial, as the judgment we pronounce upon ~ 
the clause in the pamphlet will control the cause, so far as that 
clause is concerned with it. My correction, therefore, of what to 
me appears to be an error, does not at all interfere with the 
judgment of the Court, as pronounced at the héaring. Its dis- 
cussion, howeyer, is of some importance, for the reasons which 
exclude the pamphlet as evidence, shed light upon the construc- 
tion which we give to it. 

The position of the plaintiff below, is, that this pamphlet, being 
promulgated as containing the terms and conditions upon-which 
the company insures, they are bound by it—its declarations en- 
tering into, and constituting a part of their contracts of insurance, 
and that the meaning and legal effect of the thirty day clause or 
rule, are, that if the premium is paid or tendered at any time with- 
in the thirty days, it extends the contract, so as to hold them lia- 
ble for the insurance, even where, asin this case, the insured dies 
after the time stipulated in the policy for the payment of the pre- 
mium, and before the tender or payment. I do not mean to say, 
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that in no case, and for no purpose, would this pamphlet be ad- 
missible. In this case, it is inadmissible, because it cannot be 
construed so as to enlarge or extend the terms and obligations of 
the contract as contained in the policy. 

It is to be noted that the policy contains no reference whatever 
to the pamphlet—of course none to that part of it now being con- 
sidered. 

It is farther to be noted that the policy expressly provides that 
the premiums shall be paid annually, on or before the 10th day of 
April, in every year during its continuance. 

And it is also to be carefully noted, that the policy explicitly 
declares, that ifthe premiums are not paid on or before the 10th 
day of April, annually, the company shall not be liable to the pay- 
ment of the sum insured, or any part thereof, and the policy shall 
cease and determine. What then, is the contract as declared in 
the policy ? It is, that for the premium expressed, the company 
insures the life of Mr. Bugby, at the amount ($2000) stipulated. 
The contract is from year to year, and dependent for its con- 
tinuance upon the payment of the premium on or before the 10th 
day of April in every year. This is necessarily the duration 
of the contract, because of the express declaration, that if the 
premium is not paid on or before that day in every year, the 
company shall not be liable, and the policy shall cease and deter- 
mine. This policy,then, was of force up to the 10th day of April, 
1847, the premiums anteriorto that date being paid. The premi- 
um due on that day not being paid, the policy on that day ceased 
and determined. At and after that day, there was no contract be- 
tween the parties. Bugby was not insured, and from thencefor- 
ward the parties stood relatively to each other, as they did before 
any contract had been made. Bugby, the insured, dying subse- 
quently to that day, his insurer had no more right to call upon this 
company for the insurance, than upon any other company or cit- 
izen. Such is clearly the truth, as to this contract, found in the 
policy itself. Indeed, the plaintiff does not pretend to rely upon 
the policy alune—his reliance is upon the pamphlet connected 
with the policy. There is norule of evidence better established, 
than that parol evidence shall not be admitted to disannul, or 
substantially vary, or extend a written agreement. Oh. Kent im 
N. Y. Ins. Co.vs. Thomas, 3 Johns. Cases, 4. There are excep- 
tions, it is true, as in case of an ambiguitas latens. I shall not 














540 SUPREME COURT OF GEORGIA. 
' ‘The-Mutual Benefit Life Insurance Company vs. Ruse. 


consider the exceptions, except so far as they relate ta policies of 
insurance, Now, so far from the rule being relaxed in cases of 
contracts of insurance, it applies to them, “particularly and em- 
phatically.” 3 Johns. Cases,4. Skinn. 54. 

Policies, (says Ch, Justice Parker,) though not ade seal, 
have nevertheless ever been deemed instruments of a solemn na- 
ture, and subject to most of the rules of evidence which govern 
in:¢ase-of specialties. The policy itself is considered to be-the 
contract between the parties, and whatever proposals are made, 
or conversations had, prior to the subscription, they are to be 
considered as waived, if not inserted in the policy, or contained 
ina memorandum annexed to it.”’ Higginson vs. Dall, 13 Mass. 
96. 

Whatever is contained in the policy, or written upon it at the 
time of signing, is a part of the contract, and is adopted by the 
signature, whether the words are in the margin, or put in by 
consent after signing, or written transversely, or indorsed. 3 Esp. 
121. 1 F. R. 343. 7 Johns. R: 527. 1 Caines, 60: Doug. 12, 
note. 

Now, ifthis policy had referred tothis printed pamphlet, it would 
have become thereby a part of-the contract. So are the author- 
ities.. 1H. B. 254. 2 Ibid, 577. 6 T. R. 710. 5 Ibid, 695. _ 
S..4. 4B. § P. 471. 3 Anstr. 707. From which affirmative 
proposition, logically, it follows, that if the printed proposals are 
not referred to, they are no part of the contract. 

If, by mistake, the policy is so framed as not to correspond 
wath the previous agreement of the parties, Equity will correct 
and reform it, as in case of other contracts. . Duer on Ins. 71, 
W: 

Again, if the terms used in the policy, or representations made 
to the.insurer, have, by the known usage of trade, and the practice 
as Between the insurers and the insured, acquired an appropriate or 
commercial sense, they are to be construed according to that 
sense. All mercantile contracts, 7f dubious or made in reference 
t0. Usage, may be explained by parol evidence of the usage. “ But 
the rule.(says, Ch. Kent,) is checked by this limitation—that. the 
usage, to be admissible, must be consistent with the principles of 
law, aud not go to defeat the essential provisions of the contract.” 
3 Kent’s Com. 260. 7 Johns. R. 385. 12° Wheat. 383. 3 Bing. 
61. 6 Pick. 131. 1 Hall's N. Y. R. 619. 
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The plaintiff in this suitcan bring his case-within no one of 
these qualifications of the rule, There is no latent ambiguity in 
this policy—no interlineations—marginal or transverse writing— 
or indorsements—no reference to printed proposals, rules, or 
regulations—no pretence, that by mistake, it is not-drawn.ac- 
cording to the previous understanding of the parties. It is, how- 
ever, insisted that this contract is to be construed in the light of 
the usage indicated in the rule in the printed pamphlet, and that 
it ought, therefore, to have been admitted in evidence. It does 
not incdicate a mercantile usage. 1f admissible at all, it must be 
upon the idea, that it proves an usage or practice between the in- 
surers and those who deal with them. Let it be so considered. 
When, and under what circumstances is such an usage proveable?_ 
T answer— 

1st. When terms are used in a policy, or representations are 
made to the insurer, which have, by usage, an appropriate com- 
mercial sense, they are to be understood in that sense, and the 
usage may be proved, In this case, no question is made about 
the construction of words in the policy, or about representations 
made to the insurers. The whole question grows out of the ex- 
tensive independent article, as found in the printed proposals. 

2d. The usage is proveable only when there is ambiguity in 
the pojicy. Here there is none. Itis as clear as the light of day. 
The parties have expressed their meaning with unmistakeable 
perspicuity, and having so expressed themselves, they are to be 
considered as agreeing to be bound accordingly, and as having 
expressly excluded all aliunde facts, circumstances and usages. I 
find the doctrine upon this head very clearly stated by Mr. J. Sto- 
ry, in the case of the schooner Reeside. “The true and appro- 
priate office of a usage or custom is, to interpret the otherwise 
indeterminate intentions of parties, and to ascertain the nature 
and extent of their contracts, arising, not from express. stipula- 
tions, but from, mere implications and presumptions, and acts of 
a doubtful or equivocal character. It may also be admittéd to 
ascertain the true meaning of a particular word or words in a 
given instrument, when the word or words have various senses, 
some common, some qualified, and some technical, according to 
the subject matter to which they are applied. But Lapprehend it 
can never be proper to resort to any usage or custom to control or va- 
ry the positive stipulations in a written contract, and a fortiori. not 
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in order to contradict them.” 2 Sumner’s R.569, 570. See also to 
the same effect, Lord Denman’s opinion in Trueman vs. Loder, 11 
A; & EB. 589. 1 Hall's N. Y.R. 619. 6 Taunt. 445. Cromp. 
& Jervis’ R. 244. 7 Wend. 270.- 8 Ibid, 160. 7 Cowen, 202. 7 
Johns. R. 385... 3 Kent’s Com. 260. 1 Phil. on Ins. 252. 3 Johns. 
Cases; 1, and notes. 1 Paige, 278.' 13 Mass.99. 

If this pamphlet is admitted, it is by the invocation of parol 
testimony. Of itself, it proves nothing, as it bears no evidence of 
being the act of the parties. It is produced as containing the 
usage, by which it is alleged the company is bound. It is set up 
by parol—its promulgation is proven by parol—and if admitted, 
it is brought to bear upon the policy by the aid of parol evidence. 
If admitted, it contradicts the express stipulations of the policy. 
The policy declares that if the premiums are not paid on or be- 
fore the 10th day of April, it shall cease and determine. The 
pamphlet, according to the construction put upon it by the plaintiff, 
declares that the policy shall not cease and determine on that day, 
but shall-continue for thirty days longer, if, within that time, the 
premiums are paid or tendered. Upon such views, and the au- 
thorities refered to, I am clear, that the pamphlet ought not to 
have been admitted. 

Being admitted and considered as obligatory upon the parties 
to the extent of its legal effect, I enquire, what is the legal effect 
of this: article? I answer, negatively, that it is not to vary the 
terms of liability agreed upon by the parties, and does not extend 
the protection of the policy beyond the 10th day of April, annually. 
The principles of evidence which exclude it as testimony, show 
the reason of this construction. I shall only farther show, that to 
this effect has gone the judgment of the Courts of Great Britain, 
in cases even stronger for the view of the plaintiff than this. The 
great-case upon this subject is, Tarleton et al. vs. Staniforth et 
al..5 T. R.695—in which the question made, is exactly the ques- 
tion made here, under a state of facts very similar to that of this 
case. — . 

The case in Term, was as follows: A policy was execut- 
ed by the defendants, in which it was stated that the plaintiff had 
agreed to pay to them £7 10s. on the 10th June, 1789, and the 
likesum every six months during the continuance of the policy, 
for insurance of goods by loss from fire. It was further stated, 
that from the date of: the policy, and as long as the plaintiffs should 
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pay the sum of £7 10s. at the time and places designated, and. the 
defendants should agree to accept the same, their funds should be 
liable to pay the damage which the plaintiff might suffer by fire, 
“according to the exact tenor of their printed proposals, dated 
Jan. 1st, 1777.”.. In those printed proposals -was the. following. 
article: “‘On bespeaking policies, all persons are to deposit 9s, 
6d. for the policy, stamp duty and mark, and shall pay the pre- 
mium to the next. quarter day, and from thence for one year 
more, at least, and shall, as long as the managers agree to accept 
the same, make ali future payments, annually, at the said office, 
within fifteen days after the day limited by their respective policies, 
upon. forfeiture of the benefit thereof, and no insurance is to take 
place until the premium be actually paid by the insured, his, her 
or their agent or agents,’ It was averred in the declaration, 
that the policy stipulating for semi-annual paymentsof the premi- 
um came under the article above quoted, although that speaks of an- 
nual-payments, [It then stated the plaintiff’s loss by fire, afterthe 
making of the policy, and whilst it remained in full force, to-wit: 
on 11th December, 1789, and before the expiration of fifteen days 
after the day limited in the policy, and before any refusal. by the 
company to accept the £7 10s. every six. months, according to 
the effect of the policy. The declaration farther charged, that it- 
was the true intent and meaning of the policy, that the. plaintiff 
should be insured against losses happening within fifteen days af- 
ter the day of payment designated in the policy, if plaintiff. ten- 
dered it within that time, unless before the loss the company had 
refused to renew the policy; that all the premiums had been 
paid, except the last, at the day, and that was tendered -before 
the expiration of fifteen days from the day of payment designat- 
ed in the policy. One of the pleas was, that the premium - of: 
£7 10s. was not tendered until after the 10th December, 1789, 
the day of payment named in the policy, which was demurred 
to, and thus the point was made as to the effect of the article ex- 
tending day of payment for fifteen days. 

Lord Kenyon, Ch, J. said, “it was admitted in the argument, 
that the insurance when made, did not extend to-half a year and 
Jifteen days, and that completely puts an end to the whole case. By 
the agreement under which the plaintiffs were insured, they stip- 
ulated that they would pay half yearly—namely, on 10th June 
and 10th December, the sum of £7 10s. and that they would, so 
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long as the managers would agree to accept the same, make their 
payments within fifteen days after the time limited. If, there- 
fore, when the first premium was paid, the insurance did not extend 
to fifteen days beyond the half-year, the continuation or prolong- 
ation of the term depends on two circumstances, which must both 
concur, that the insured should pay the sum of £7 10s. and that 
the insurers should agree to accept it. Here, after the policy had 
had its effect, and before the expiration of the fifteen days, during 
which time the. insured might have proposed to continue the 
policy, and to which proposal the trustees might or might not 
have acceded,.the loss happened. Barely stating these facts is 
sufficient to show that the plaintiffs are not entitled to recover. 
They insist, that though the time of insurance was expired, and that 
though no new insurance had been made, they are protected by the 
policy; by reason of the indulgence of fifteen days, (just what the 
plaintiff in this case insists upon,) but that argument cannot be 
supported, (And in the next sentence his Lordship gives the true 
origin and object of this allowance in England.) The allowance 
of the fifteen days was merely given for the purpose of saving 
the expense of a new policy and anew stamp: In this case, the 
loss unfortunately happened in that interval of time when tt was 
in. suspense, whether or not the policy would be renewed, for at that. 
moment the plaintiffs had not offered to pay, and of course the 
trustees had not accepted the premium for the next half year. 
I am, therefore, clearly of the opinion that the defendants aré not 
liable.” 

In this case is adjudged the object of the fifteen day article; it 
is a convenient way of renewing the policy without taking out a 
new one, and paying stamp duties. In this case, it is adjudged 
that the article does not extend the policy beyond the time of 
paying the premium agreed upon in it. That settles this cause. 

Again, Lord Kenyon’s judgment settles another point corcle- 
sive of this case; it is thisthat the privilege to the insured, 
granted by the article, be that what it may,.does not exist beyond 
the time when the loss occwrs. In that case, the right is reserved 
to’ the company, in the article, to refuse to extend the policy up- 
on the premium being offered. That right is not reserved in this 
case, But-mark; Lord Kenyon denies to the insured the right 
to: tender it, under the article, after the loss has’ occurred. The 
absurdity of requiring, under any arrangement, a company to in- 
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sure against fire, goods already burned; or the life of a man al- 
ready dead, will readily strike the commonest mind. In the case 
decided by Lord Kenyon, the article was referred to in the policy, 
and as hg held, and as all the authorities hold, became thereby a 
part of the contract. He, considering it as @ part of the policy, 
denies to it the effect of extending the policy beyond the time 
agreed upon in it for the payment of the premium ; and although 
the articlé.is part of the contract, yet he denies to the insured the 
right, under it, of claiming the insurance, by a tender of the pre- 
mium within the fifteen days, and after the loss had happened. In 
this case, there is no reference to the printed article relied upon 
in the policy; it is no part of the policy, therefore. With how 
much greater force, then, do the principles ruled by Lord 
Kenyon, apply te this case. If the defendants could be made li- 
able at all, upon the facts of this case, it strikes me that it could 
rest alone upon the idea, that the tender of the premium within 
the thirty days, is anew contract. This article contains no pro- 
vision which allows the company to reject the tender, if made 
within time, and thus prevent a new contract upon the terms of 
the old policy. And if a tender of the premium had been made 
in this case, beyond the day of payment named in the policy, and 
before the expiration of the thirty days, the insured being in life,I 
should incline to the opinion that they would have been bound by 
it; but if made within the thirty days, the insured being dead, 
and the fact of his death known to the parties, there would be, 
in that event, no contract—no consideration for the insurance— 
no mutuality. It would be an act of mere fatuity, out of which 
no liability could spring. And if the fact of the death of the in- 
sured is known to the insurer, and its knowledge withheld from 
the insurers, and they accept the premium, the contract would 
be void for fraud. If known to neither party, it would equally 
be a void contract. There can be no valid contract for the in- 
“ surance of the life of a dead man. See, in accordance with the 
decision in 5 7. R. S. C.1 B. & P. 471. Anstruther, 707. 1 
Phil. Ins. 30 to 34. Douglass, 12, note 4. 

The case of Selwin vs. James, (6 East. 571,) relied upon by the 
plaintiff, does not sustain him. It refers to and sustains the doc- 
trine settled in Tarleton et al. vs. Staniforth et al. The policy in 
the two cases was alike—in both, a reference to printed articles 
—in both, the same article as to extension of time—a loss after 
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the time stipulated for paying the premium—a tender, &c. In 
the former case, in addition to all this, there was proven an ad- 
vertisement of the insuring office, distinctly avowing that they do 
now, and always have considered insurances in their office as con- 
tinuing for fifteen days after the time limited for payment in the 
policy. The questions in the case grew out of this advertisement; 
and Lord Ellenborough held, that in consequence of the adver- 
tisement, the policies of this office extended to the expiration of 
the fifteen days, and during the whole of that time the plaintiff 
was protected. The case turned upon the advertisement. There 
was judgment for the defendant, because the plaintiff had notified 
the:company that he would not give the increased premium de- 
manded by them for another year, and thus determined the con- 
tract. I donot find any authority in conflict with Tarleton et.al. 
vs. Staniforth et al. I consider the case clear upon authority. 

Upon the policy and the article, we are clear that the defendants 
are not liable to the plaintiff, and that the Jury ought to have 
‘been so instructed. 

Let the judgment be reversed, and a new trial be awarded. 





No, 90.—Jacos Lams, plaintiffin error, vs. Lewis F. Harris, 
defendant, 


[1.] The Superior Courts of this State have the power to relieve a citizen 
against a grant which has been improvidently issued upon a proper case 
made, 

[2.] Where a party seeks to be relieved in Equity, from the effect of a nis) 
take, he must show due diligence on his part. 

L3.] A party who has obtained a grant to land, under the Act of the General 
Assembly, passed in 1845, cannot be affected by the fraudulent conduct of 
the State-House officers, unless he participated therein. 


Decision on demurrer, in Muscogee Superior Court, by Judge 
AxexanpeER, May Term, 1850. 
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The bill filed by Lewis Lamb charged, that in the land lotte- 
ry disposing of the lands in Muscogee County, one Charles Whit- 
lock was the drawer of lot No. 176, in the 6th district, who af- 
terwards sold the same to William Crew, and that William Crew 
sold to complainant, who had remained in possession ever. since; 
that upon the sale to Crew, Whitlock applied at the Executive 
and other Departments of the Government at Milledgeville, to 
obtain the grant, and was informed by the officers in charge of 
the same, that the grant had issued on the 1st day of July, 1829; 
and that Whitlock, on examination, found that the same was en- 
tered, as granted on that day, in the books of the Executive De- 
partment; that when complainant purchased, Crew produced a 
letter from John Bethune, then Surveyor General of the State, 
stating that the grant had issued on the day stated. As evidence 
that a grant had issued, the bill stated that the plat had been re- 
moved from among the plats of ungranted lots, and placed among 
those of granted lots, according to the custom of that Department. 
The bill charged that the entry in the Executive Department was 
not fraudulent, but was made, either when the grant actually is- 
sued, or by mistake ; but that it appeared that the grant never 
had been recorded inthe Secretary of State’s office, as required by 
law.: 

The bill farther charged, that under the Act of 1845, disposing 
of ungranted lots, Lewis F. Harris had applied for and obtained 
a grant to this lot, for which he paid $100; that Harris, at the 
time, knew of these mistakes, and that they had caused the grant 
not to be issued; that Harris had commenced an action of 
ejectment to recover the land, and that the same was pending on 
the appeal. The bill alleged a tender to Harris of the amount 
paid by him with interest, and offered still to pay it. The bill 
prayed a perpetual injunction. 

On demurrer, the Court dismissed the bill, and this decision is 
alleged as error. 








H. Hott, for plaintiff in error. 
Jas. Jounson, for defendant. 
By the Court—Lumrx, J. delivering the opinion. 


[1.] We recognise the right of the citizen to be relieved against 
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a grant which has been improperly issued by the State, in a 

proper case made; for, as Sir Edward Coke tells us, the Chan- 
eellor in England derives his name from his power of cancelling 
(@ cancellando,) the King’s letters patent, when granted contrary 
tolaw. 4 Inst. 88. And this jurisdiction belongs, undoubtedly, 
to the Superior Courts in this State. 

[2.} But we-are of the opinion that this bill is defective in two 
particulars: First, the complainant does not show proper dili- 
gence onhis part. Itis true, that theinformation obtained inthe Ex- 
ecutive and Surveyor General’s offices was well calculated to lull 
and mislead him; but failing to obtain the grant, he should have 
applied at least to the Secretary of State’s office, where the grant, 
if issued, would have been recorded. Besides, if the grant had 
been taken out, and the fees paid, there would have been evidence 
of the fact, both in the Treasurer’s and Comptroller General’s 
Departments. From all of these sources, then, especially the 
Secretary of State's office, information should have been sought. 
So. much for the conduct of the complainant. 

[3.] But what has the plaintiff in ejectment done to deprive him 
of the benefit of his grant from the State? Itistrue, thatit isalleged 
in the bill, that Harris knew of the mistakes at Milledgeville which. 
had misled Whitlock. But there is no charge of collusion between 
Harris and the State House officers, or that he was in any way E 
connected with the matter. Indeed, the bill itself expressly re- 
pudiates the idea that there was any fraud in the transaction. — 
Suppose the entry upon the books of the Executive Department 
had been fraudulently put there, still, if Harris had no agency 
or participation in it, he would he clearly entitled to his grant, 
under the Act of 1845. 

Under these circumstances, we do nv. feel at liberty to inter- 
fere with the grant from the State to Harris, nor to arrest him 
in the prosecution of his rights acquired under it. 

If Whitlock has been injured by the public functionaries of 
the. people, it is meet and proper that the representatives of the 
people should administer to him adequate redress. 

Judgment affirmed. 
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No. 91.—A.rrep F. Brannon, plaintiff in error, vs. Hezexran 
Nose, defendant. 


[1.] A holds a demand against B, and sues out process of garnishment against 
C, who is indebted to B by note, and obtains a judgment on the garnish- 
ment. D, who is the assignee of the note due by C to B, transferred to 
him after the service of the process of garnishment, institutes suit thereon 
against C, who pleads the judgment on the garnishment in bar: Held, that 
this cannot be done, and that a demurrer to the plea would well lie. 


Assumpsit, in Muscogee Superior Court. Decision by Judge 
ALEXANDER, June Term, 1850. . 


H. Noble, as the indorsee of T. A. Brannon, brought suit on a 
note made by A. F. Brannon, due 1st December, 1846, and pay- 
able to the order of T. A. Brannon. To this suit A. F. Brannon 
pleaded former recovery, on a process of garnishment issued by a 
creditor of T. A. Brannon, and served on A. F. Brannon, on the 5th 
January, 1847. Subsequent to the service of the summons, T. 
A. Brannon had the note in possession, as stated by A. F. Bran- 
non, in his return to the summons. To this plea, plaintiff below 
demurred, on the ground that it was insufficient in law. The 
Court sustained the demurrer, and defendant excepted. 


H. Hott, for plaintiff in error. 
Jas. Jounson, for defendant in error. 


By the Court——Niszet, J. delivering the opinion. 


[1.] The demurrer to the plea, in this case, was properly sus- 
tained. We do not doubt but that the plaintiff in the judgment 
on the garnishment is entitled to collect it out of A. F. Brannon. 
Hisclaim upon the money due to his debtor, and established by that 
judgment, is paramount to that of the plaintiffin this action. See 
Glanton vs. Griggs, 5 Geo. R. 436. But that is not the question 
made in this record. The question is, whether the judgment on 
the garnishment can be pleaded in bar of the action by the holder 
of the note, due by the defendant, in that judgment, to the debt- 
or of the plaintiff in garnishment. To state the question with 
greater perspicuity: A holds a demand against B, and sues out 
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process of garnishment against C, who is indebted to B on a 
promissory note, and has a judgment on the garnishment. _D, 
who is the assignee of the note transferred to him by B, after ser- 
vice of the process of garnishment, brings suit upon it against C, 
who pleads in bar the judgment against him in favor of A, onthe 
garnishment. The question is, can that judgment be so pleaded ? 
or is it a bar to the suit brought by D against C? We say 
not. A judgment on the garnishment, and a satisfaction thereon, 
clearly would be a bar. The garnishee cannot be compelled to 
pay the debttwice. The plaintiff in garnishment has the right to 
collect his debt out of B, his original debtor, and also out of C, 
his debtor’s debtor. A judgment in his favor against the gar- 
nishee, is no bar to a suit and recovery against B. He is enti- 
tled to elect out of which of these he will seek satisfaction, and 
until he does elect, his claim against both is good. A judgment 
against one, or both, is not anelection. Now, if the judgment on 
the garnishment were held a bar to the action by the holder of 
the note, it might chance to be, that the plaintiff in the garnish- 
ment seeks and obtains his satisfaction out of his own debtor. 
In that case, the judgment on the garnishment, except for costs, 
would be extinguished, and the: garnishee would go free from 
. liability to any body; and the transferree of the note would lose 
his money, without any benefit resulting to any body. If, how- — 
ever, he is permitted also to get judgment against the garnish- 
ee, and the plaintiff in garnishment gets satisfaction out of his 
debtor, he would realise out of the garnishee, Nor is the gar- 
nishee in danger of being compelled to pay the debt twice, for 
if he pays it to the plaintiff in garnishment, that payment ex- 
tinguishes the judgment against him by the transferree of the note 
—except, perhaps, for costs. Cook, adm’r, vs. Field, 3 Ala. 
R. 53. 

Let the judgment be affirmed. 
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No. 92.—Dow, Wiuson & Herreman, plaintiffs in error, vs. J. 8. 
Situ & Co. defendants in error, 


[1.] In order to sue out an attachment in behalf of a firm, one pertner has 
the right to execute a bond in the name of the firm. 


[2.] A general judgment creditor cannot form an issue and traverse the truth 
of the affidavit of the attaching creditor, after judgment rendered on the at- 
tachment, and.on a motion to distribute money belonging to the defendant. 


Certiorari, Muscogee Superior Court. Decided by Judge 
ALEXANDER, May Term, 1850. 


The questions in this case arose upon a motion to distribute 
money in the hands of the Sheriff, arising from the sale of the 
property of Birdsong & Sledge. Dow, Wilson & Herreman 
claimed as general judgment creditors. ‘Jos. S. Smith & Co. 
claimed under a judgment on attachment of an older date. Coun- 
sel for Dow, Wilson & Herreman objected to the judgment of 
J.S. Smith & Co.— 

1st. Because the attachment bond was not good and legal; be- 
cause it was signed by one partner in the partnership name. 

2d. Because a general judgment had been entered up on said 
attachment, and execution accordingly, instead of a judgment and 
execution im rem. 

3d. Because there was no return by the officer, showing that 
he had advertised his proceedings according to Jaw. 

4th. Because the judgment was entered and execution issued 
before the debt was due. 

The Court overruled the objections, and permitted counsel 
for Smith & Co. to enter a judgment in rem, nunc pro tunc, and 
to have execution instanter ; also, to prove by the levying offi- 
cer, that he did advertise according to law. To which decisions, 
written exceptions were filed. 

Counsel then tendered an issue, whereby they traversed and 
denied the truth of the ground of attachment alleged in the affi- 
davit, viz: that Birdsong & Sledge were about to remove 
without the limits of the State, and demanded a Jury to try the 
issue. The Court refused the motion, and written exceptions to 
this decision were filed. 

Upon these exceptions, a writ of certiorari was sued out tothe 
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Superior Court ; And upon hearing the return thereto, the Court 
dismissed the certiorari. 
Upon this decision, error is assigned. 


Jas. Jounson, for plaintiffs in error. 
H. Hott, for defendant. 
By the Court.—Lumpxin, J. delivering the opinion. 


Numerous exceptions were taken to the rulings of the Court 
below in this case ; but two only have been argued and insisted 
upon before us. 

It appears that the Smiths, who were partners, having a judg- 
ment on attachment against Birdsong & Sledge, and money be- 
longing to the defendants being in Court, subject to its order, 
moved to have it applied to their demand. This application was 
resisted by the plaintiffs in error, who were also judgment credit- 
ors, on the ground, that the bond given to Birdsong & Sledge, 
by the Smiths, when they sued out their attachment, was void— 
the firm name having been signed to it by one of the partners. 

Without stopping to inquire whether or not this objection is 
good in the mouth of third persons, it is a sufficient answer to 
make to it, to say that it is authorized by a fair construction of 
the Act of 1838. See Pamphlet, p. 165. 

[2.] Dow, Wilson & Herreman proposed to traverse the truth 
of the affidavit upon which the attachment of the Smiths was is- 
sued; and the refusal to allow this is the next error complain- 
ed of. 

It is exceedingly questionable whether this could be done by 
the defendants themselves, especially after the appearance term 
of the attachment. Weare quite confident that third persons had 
no such right after judgment had been rendered on the attach- 
ment. 

The Inferior Court was right, therefore, and the judgment of 
the Superior Court right, in refusing the certiorari. 
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No. 93.—Aveustus L. Grant and another, plaintiffs in error vs. 
Netson McLester, defendant in error. 


[1.] A agrees with B, that he shalt have the deputation of the Clerkship of 
the Inferior Court, and receive for his compensation the fees and costs of 
the office already accrued and which are to accrue, and B agrees to 
pay A therefor, out of said fees and costs due and to accrue, the sum of five 
hundred dollars, and executes to A his notes to secure the payment of 
that sum: Held, that these notes are void as against the Statute forbidding 
the sale of public offices, and as opposed to the policy of the law. 


Assumpsit, &c. and motion for new trial, in Muscogee Supe- 
rior Court, May Term, 1850. Tried before Judge ALexanper. 


N. McLester brought suit against plaintiffs in error on two 
notes of $250 each, payable to MclI.ester or bearer. Plea—that 
the notes were given for an illegal consideration, viz: the sale of 
the office of Clerk of the Inferior Court of Muscogee County, by 
McLester to Grant. 

On the trial, the defendants proved that McLester was Clerk, 
and that Grant did all of the services, acting as Deputy Clerk, and 
receiving the costs. McLester told one witness he had noth- 
ing to do with the office, and told another that he had let Grant 
have the office, and Grant owed him $500. To interrogatories 
exhibited to McLester, the plaintiff, he answered, that he ap- 
pointed Grant as his Deputy, to take charge of and conduct the 
office ; that about the time the notes were given, he was forced to 
leave the State for a time; that one W. B. Ector applied to him 
to appoint Grant Deputy; that he made out a schedule of the 
costs then due, amounting to $1000 or $1200, besides the accru- 
ing costs, and it was agreed that Grant should be appointed Dep- 
uty, and receive as his compensation, all of said costs—he, Grant, 
paying, or securing to be paid to McLester, out of, or as a part 
of said costs, and those accruing thereafter, the sum of $500,.and 
for this sum the notes were given. He denied that there was 
any sale of the office, or contract of sale._ He admitted that he 
did require Grant. to give him a bond with security for the faith- 
ful performance of his duties as Deputy Clerk. 

Counsel for Grant requested the Court to charge the Jury, 
that if they believed that the notes were given for costs already 
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accrued and to accrue, that the consideration was illegal, and the 
notes void; which charge the Court refused to give, but on the 
contrary, charged, that if the Jury believed that the notes were 
given for the costs already accrued, that the consideration was 
good. 

The Jury found a verdict for the Saeae, whereupon defend- 
ants moved for a new trial— 

1st. Because the Court erred, in refusing to charge as request- 
ed. 

2d. Because the Court erred in charging-as stated. 

3d. Because the Jury found contrary to law and evidence. 

The Court refused the motion, and defendants excepted. 


Jas. J sundoi, for plaintiffs in error. 
H. Ho tt, for defendant.in error. 
By the Court—Nisset, J. delivering the opinion. 


[1.] By Statute, (5 and 6 Edw. 6, ch. 16, §§2, 3,) among other 
things, it is enacted, that all agreements for the sale or deputation 
of any office “‘ which concerns or touches any clerkship to be oc- - 
cupied in any Court of Record wherein justice is to be administer- 
ed,” shall be void: The Act of 49 Geo. ITI, inits tenth and elev- 
enth sections, except from the operation of the Statute of Ed- 
ward, lawful deputations and annual payments out of the fees, to 
any person formerly holding the office. Chitty on Contr. 720, 721. 
I see no reason why the Statute of Edward should not be in 
force in this State. The Statute of George is not, because, since 
the era of our independence; but our own laws authorize the 
appointment of a Deputy Clerk of the Inferior Court. This au- 
thority is equivalent to the exception stated-in the §§10 and 11 
of the Statute of Geo. I1I. The Act of Edward is still applica- 
ble to illegal sales of a clerkship; it is applicable to this case. 
The objection to this contract is not that itis founded on a depu- 
tation, but upon a sale of the office contrary to law and public 
policy. Under these English Statutes, it has been held, that if 
the profits of an office are uncertain, arising from fees, (which is 
the case as to the Clerkship of the Inferior Court,) and the prin- 
cipal make a deputation, reserving a sum certain out of the fees 
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and profits of the office, it is good; but if the reservation or 
agreement is not to pay out of the profits, but to pay generallya 
sum certain, which must be paid at all events, itis void. Godolphin 
vs. Tudor, 2 Salk.468. Greville vs. Atkinson, 9 B. & C. 462. 4 
Man. & R. 372. Chitty on Cont.721. . According to this rule, how 
standsthis case? Takeit asmost strongly made out by the evidence 
of the plaintiff himself, who was examined under our Statute. He 
testifies, “ that he was Clerk of the Inferior Court of Muscogee 
County, and appointed the defendant his Deputy; that he exhibited 
to him aschedule of the cases pending and undisposed of in the In- 
ferior Court, and upon which costs had accrued to the amount of 
one thousand or eleven hundred dollars, and upon which further 
cost was to accrue to.an uncertain amount, and on the accrual of 
which, further clerical services were to be rendered. Upon this 
exhibition of cost and cases, it was agreed that he would appoint 
the defendant his Deputy, and give him for his compensation, said 
costs, which had and which were to accrue, he paying, or secur- 
ing to be paid to him, out of, or as part of the said costs, the sum 
of five hundred dollars, to secure which, the notes sued on were 
given.” The substance of which is, that the defendant was to 
take the office and its profits as Deputy, in consideration of which 
he undertook to pay plaintiff five hundred dollars out of the profits, 
and to secure which sum, he gave his notes. Although it seems to 
have been expressed in the agreement between these parties, 
that the five hundred dollars were to come out of the profits, yet 
the notes were given to secure it. The plaintiff did not rely upon 
the profits for his five hundred dollars, or upon the liability of the 
defendant to him, as trustee for that sum received to his use out 
of the profits, but he relied upon the defendant’s ex press stipulation 
to make good to him that sum. What is this but a sale of the of- 
fice for a sum certain to be paid, at all events, by his Deputy. The 
agreement indicates a well devised, but still insufficient attempt 
to evade the Statute. Itis as much at war with.its policy, as if 
nothing had been said about payment out of the profits, and it 
seems to me that the Court ought to have so instructed the Jury. 

Contracts for the sale of public offices are void at Common 
Law, as being opposed to public policy, and may be resisted, al- 
though not embraced in any Statute ; particularly, it would seem 
to me, such as relate to offices appertaining to or connected with 
the administration of justice. The public havea right to the ser- 
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vices and responsibility of the selected officer ; and where a dep- 
utation is allowed, as here, yet it must be made under such cir- 
cumstances as retain the responsibility of the principal, and pre- 
sent no inducement to extortion, and no temptations te corrup- 
tion. Chitty on Contracts, 672. Richardson vs. Melish, 2 Bing. 
247, 9.Mod.435.. Haralson vs. Dicking,2 Car. Law R. 66. 3 
Marsh. 433. 2. Bibb, 453.. 5 N. Hamp. 196.. 2 Ibid, 517. 6 
Jbid, 183. 9 Wend. 175. 

By the contract, as proven by the plaintiff, he was to be paid 
out of the costs which had accrued, and out of the costs which 
were to accrue; and the defendant became the purchaser of not 
only costs due, and which might be considered as legally vendi- 
ble, .but.of costs yet to accrue on the cases. in office and in bis 
hands for management. His uotes, so far as the accruing costs 
are concerned, were founded on an illegal consideration, and void 
in part—void.as to the whole. Under these circumstances, the 
contract is not free of suspicion ; it is, in fact, opposed to the 
policy.of the law. I can, upon the whole, look upon it in no 
light but as a purchase by the defendant of an office, for a sum 
certain on-his personal responsibility, and as such, void upon au- 
thority and principle ; and however unjustifiable his defence up- 
on honorable principles, he is allowed it, as an ageut of the law, ~ 
to maintain its policy. 

Let the judgment be reversed. 











No. 94.—J. D. Beers and others, plaintiffs in error, vs. Joun R. 
Dawson, ex’r, &c. John Crowell, claimant and defendant in 
error. 


{1.] A claimant cannot set up an outstanding title in a third person, to pro- 
tect himself and defeat the plaintiff in execution. 

{2,} The presumption of fraud, arising from the continued possession of chat- 
tels by the vendor, after ay absolute bill of sale has been executed, may be 
explained ; otherwise, it becomes conclusive. 
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Claim, in Muscogee Superior Court. Tried before Judge At- 
EXANDER, —~ Term, 1850. ‘ 

This was an issue, formed upon a claim to a negro, interposed 
by John R. Dawson, as executor of John Crowell, deceased; to 
a negro boy levied on as the property of one John J. Wilson. 

The evidence showed that the negro remained in the possession 
of Wilson about six months after the sale to Crowell, and then 
went into Crowell’s possession, where he remained until Crow- 
ell’s death. The letters testamentary of the claimant were not in 
evidence. 

Plaintiff’s counsel requested the Court to charge, that it was 
necessary for the claimant to iutroduce his letters testamentary, 
to make out his claim. The Court refused so-to charge, but 
charged, that it was sufficient for the claimant to show title out 
of the defendant in execution. To which charge and refusal to 
charge, plaintiff in 7. fa. excepted. 

Counsel for plaintiff in f. fa. also requested the Court to 
charge the Jury, “ that if they believed, from the testimony, that 
the negre boy remained in the possession of Wilson for six 
months after the sale, the sale was fraudulent and void against 
creditors, unless they believed the possession was explained. by 
testimony.” The Court declined so to charge, and plaintiff-in fi. 
fa. excepted. 

On these exceptions, error was. assigned. 


Jones, Benninea and Jones, for plaintiff in error. 
W. Doveuerty, for defendant in error. 
By the Court—Lumrxin, J. delivering the opinion. 


[1.] John R. Dawson claimed the negro levied on, as the execu- 
tor of John Crowell, deceased, but failed to offer in evidence his 
letters testamentary. The Circuit Judge held, that this was unne- 
cessary, and that it was sufficient to show title out of the defend- 
ant in execution. 

So far as we are informed, the uniform practice in this State, 
under our claim laws, has been otherwise. The claimant makes 
oath that the property levied on is his. The object of this pro- 
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ceeding is, to enable him to protect his own property from sale, 
and not the property of any one else. ‘The’ plaintiff -in 7. fa. 
comes into Court to litigate the title of the claimant, and not 
that of some third person, hetween whom and the claimant there 
is rio privity. Is it not absurd for the claimant to make oath, as 
he is require] to do, that the property isis, and then show on the 
trial that it belonged to another? What right has a volunteer thus 
to interpose between the creditor and his debtor? What is it to 
him, that somebody has the title, other than the defendant, pro- 
vided he himself has none? Will he be permitted to protect him- 
self from the penalty of his bond by such proof ? 

[2.} Counsel for the plaintiff in f. fa. further requested the 
Court to charge the Jury, that if they believed, from the testimo- 
ny; that: the negro in dispute remained in ‘possession of “Wilson, 
the defendant in execution and vendor, for six months after the 
sale, the sale was fraudulent and void against creditors, unless the 
possession was explained by the evidence, The Court refused 
to give the instructions asked; wherefore, the record does not 

I need scarcely repeat what has been’ more than once before 
said in substance by this Court, that formerly, an absolute sale of 
chattels, unaccompanied with possession, was fraudulent in law, ~ 
and void as against creditors; but that the modern rule is, that 
k the possession was susceptible of explanation. If none, howev- 
er, is given, the presumption becomes conclusive. 

Upon both grounds, then, the plaintiff in error is entitled tu 
havé the judgment below reversed. 
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No. 95.—Car.es. CLEGHORN, plaintiff in error, vs. ALEXANDER 
J. Rosison, defendant, » 


[1.] Plea, that defendant signed the note sued on as extety, and that it was 
agreed between him and his principal that another should sign it, also, as 
co-surety, before it was delivered, which was not done: Held, Capt this i is 


nota plea of non est factum, and need not be ‘verified. 
. & 3 © 


Action on note, in Muscogee Siperior cide Decision by 
Judge Auexanper, May Term, 1850. ° at 


This was.a suit against Alexander J. Robison, on a note made 
by one McNeil, aud Robison as surety. Plea—that defendant sign- 
ed the note by agreement. with principal, that John Banks should 
sign the same as co-surety, before it was delivered to the paves 
which he never did. breoe ab Dts 

Plaintiff’s attorney demurred to the Zeath on iis ground that it 
amounted toa plea of non est factum, and was not verified, as re- 
quired by the Statute. 

The Court overruled the demurrer, and this decision is except- 
ed to as erroneous. 


H. L. Benning, for plaintiff in error. 


Jas. Jounson, for defendant in error. 


By the Court-—Nisset, J. delivering the opinion. 


[1.] The demurrer to this plea was properly overruled, be- 
cause it is not, in our judgment, a plea of non est factum. What 
facts does it set forth? Why, that the defendant is surety on the 
note, and that when he signed it as surety, it was agreed between 
him and the principal, that one John Banks should also sign it as 
co-surety, before it was delivered, and that said Banks never 
did sign it, as agreed. This plea does not amount to a plea 
of non est factum. The liability of the defendant depends upon 
this agreement. If it was not carried out, he is not liable. The 
plea does not put in issue the execution of the note by the defend- 
ant. It in fact admits it, and sets up the agreement and the non- 
compliance with it, as alegal bar to recovery. It is not in denial, 
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but in avoidance of the note. Ifa note or bond be void, ab initio, 
the plea of non est factum is proper, but if voidable only, the facts 
must be specially pleaded. This note is good upon its face; the 
plea does not put in issue its execution, but sets up extrinsic mat- 
ter in avoidance; such matter as could not be proved under the 
plea of non est factum. If this be true, how is it a plea of non est 
factum? Such, I apprehend, is the doctrine of the Common Law. 
1 Chitty’s Pleadings, 479, 480. Lambert vs. Atkins, 2 Camp. R. 
272,273. Com. Dig. Pleader,2, W.18. 2 Sald. 675. 2 Wils. 
R. 352. 1 Story’s R.151, 152. 1 N. & MeCord, 554. 2 Ibid, 
425.- 12 Johns. R. 337. 

If this be a plea of non est factum, then it would have been a 
good plea, if it, in the simple technical language, had denied the 
note without stating the grounds of that denial—without setting 
forth the agreement aud the non-compliance with it. Would that 
have been sufficient under our statute? Clearly not. 

Let the judgment be affirmed. 





No. 96.—Tuomas Coteman, Treasurer of Randolph County, 
plaintiff in error, vs. Joan Neat, defendant. 


[1.] After the Inferior Court have set up their defence to a claim against the 
County, and judgment has been rendered against them, it is not competent 
forthe County Treasurer to resist the payment of the order of the Court on 
him on the same grounds. 

[2.] After an order granted by the Inferior Court on the County Treasurer, 
to pay a creditor of the County so much money, it is not in the power of the 
Treasurer to-defend himself for causes existing prior to the granting of the 
order. 

[3.] The County Treasurer may defend, under the Inferior Court, are in priv- 
ity with them, but not against them. 


Application for a mandamus. Decided by Judge Wannen, 
Randolph Saperior Court, April Term, 1850. 
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W. B. Robinson & Co. having contracted to build a court- 
house in Randolph County, received from the Clerk of the Infe- 
rior Court promissory notes, payable to them or order, and sign- 
ed by the Clerk, officially. These notes, shortly thereafter, were 
transferred, before due, to John Neal, who petitioned the Inferi- 
or Court to issue orders upon the County Treasurer, for the 
amount of the notes, in their stead; the Court refusing, Neal ap- 
plied for and obtained from the Judge of the Superior Coart,a 
mandamus nist, requiring the Inferior Court to show cause why 
the orders were not issued. The Inferior Court, for cause, 
showed, among other things, that the consideration of the notes 
had entirely failed—the house built having “tumbled down,” 
and become utterly useless. The mandamus absolute was grant- 
ed, and the orders issued accordingly. 

On the 9th October, 1849, John Neal applied for a mandamus nisi, 
to be directed to Thomas Coleman, County Treasurer of Ran- 
dolph County, requiring him to show cause why he should not pay 
over the amount due on the orders, To this, Coleman returned, 
that the consideration for which the orders were given had en- 
tirely failed—the court-house having fallen down, and become en- 
tirely useless. 

Upon hearing the return, and inspecting the record of the form- 
er mandamus, the Court held the return to be insufficient, and 
that the matters in controversy had been previously adjudicated, 
or might have been adjudicated in the former case, and, therefore, 
granted a mandamus absolute. 

To this decision, Coleman, as County Treasurer, excepted, 
and error has been assigned thereon. 


Taytor, for plaintiff in error. 
H. L. Bennine and H. Hott, for defendant in error. 
By the Court—Lumrxin J. delivering the opinion. 


[1.] The objection set up by Coleman, the County Treasurer 
of Randolph, to the payment of the orders held by Neal, is, that 
the consideration for which they were given, to wit: the building 
of a court-house for said county, has entirely failed—the court- 
house having fallen down, and become altogether useless. 
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By reference to the return made by the Inferior Court to the 
mandamus nisi, obtained against them by Neal, to show cause 
why these orders should not be issued by them, in compliance with 
their contract, it will be found that they resisted the fulfilment of 
their agreement, upon identically the same ground. Having sub- 
mitted the issue of fact, thus presented to the Court, instead of to 
a Jury, as it was the right and privilege of the respondents to 
have done, and the Judge having made the mandamus absolute, 
and directed these orders to be issued, notwithstanding the de- 
fence which was set up, justice requires—the public tranquility 
demands—that this litigation, having been fairly and finally deter- 
mined between these parties, should not be renewed, but closed 
forever. 

[2.] Were the Inferior Court, instead of the County Treasurer, 
the party in this case, we should be. forced to decide from this 
record, that they were bound and estopped by this previous pro- 
ceeding. 

{3.] Their Treasurer, who can only defend under them, or in 
privity with them, but not against them, as we held he might do, 
in Johnson vs. The State of Georgia, (1 Kelly, 274,) is equally con- 
cluded by the judgment upon the first mandamus ; indeed, it is 
made his imperative duty, by the Act of 1825, (Prince, 185,) to _ 
pay, without delay, all orders passed by the Inferior Court, and di- 
rected to him, provided he has funds so to do, 

Judgment affirmed, 





* 


No. 97.—Joun H. Jones, plaintiff in in error, vs. Ropert Joyn- 
ER and others, defendants. 


[1.] An injunction will be generally dissolved upon the ne in of the an- 
swer, fully denying the equity of the bill. 

[2.] Ifa surety to an usurious contract pays ususious interest, knowing it to 
be such, he cannot recover it back out of his principal. The answers de- 

ny fully the equity of the bill in this case. Injunction dissolved, 
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Im Equity, in Randolph Superior Court, motion to dissolve in- 
junction. Decision by Judge Warren, April Term, 1850. 


On the 11th January, 1846, John H. Jones, then a citizen of 
Richland District, South Carolina, borrowed $1200 of James 8. 
Guignard, Jr. and gave to him a bond for. the payment of the 
same, with William Geiger, Jr. Charles Neiffer, John H. Three- 
witt and William H. Cassin, as sureties. At the same time, 
Jones executed a mortgage on certain negro slaves, to indemni- 
fy his sureties (who were also his sureties on other claims,) from 
all liability on his account, Shortly thereafter, he removed to 
Randolph County, Ga. On the 17th February, 1849, Robert Joy- 
ner, as the assignee of the mortgagees, proceeded to foreclose the 
mortgage for $1806 69, principal, and $237 25, interest. Under 
the f, fa. issued upon this foreclosure, the Sheriff proceeded tolevy 
and sell a portion of the mortgaged property. In February, 1850, 
John H. Jones filed a bill, charging the foregoing facts, and further, 
that at the time the money was borrowed, by agreement with his 
sureties, the money was placed in their hands, to be paid out to 
his creditors—the said Guignard discounting the notes at the usu- 
rious rate of 194 per cent. interest per annum, and paying over 
to the sureties only the sum of $975. The bill alleged that the 
sureties paid out only about $500 towards the demands against 
Jones, and the balance was unaccounted for, except $240, for 
which Charles Neiffer gave complainant a due bill ; that the pre- 
tended payment by the sureties to Guignard, and assignment to 
Joyner, were merely colorable and fraudulent. The bill alleged 
that the poverty of complainant placed it beyond his power to pay 
the amount of $500, admitted to be due before the sale, having none 
but the mortgaged property in possession. The bill prayed an 
account, from the sureties, of the money placed in their hands; 
that the due bill of Neiffer might be allowed as a set off to com- 
plainant—Neiffer acting as agent for the other sureties—or else 
might be allowed out of Neiffer’s share, if he had any; also, 
an injunction to the Sheriff to restrain him from paying over 
any of the proceeds of the sale of the negroes, except the $500 
admitted to be due. 

The defendant, Guignard, admitted the loan, but denied the 
usury, stating that he paid to Jones the full amount borrowed, 
($1200,) and. that Jones handed him back asa dontis or commis- 
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sions $60 ; that nothing but lawful interest had ever been cherg- 
ed; that the sureties had taken up the bond of Jones, and given 
him their own bond in payment. He denied all fraud or combi- 
nation. 

Joyner, by his answer, stated that he was acting for the secu- 
rities, and had neither personal interest in the matters or knowl- 
edge of the facts charged in the bill. 

_ «The sureties, by their answer, admitted the giving of the bond 
and the loan of the money, but denied positively that any portion 
of it was paid over to them. Neiffer stated that he was present, 
and saw the money paid over by Guignard to Jones; he farther 
stated that Jones being indebted to him about $240, for mon- 
ey paid out by him for Jones, on account of debts specified in the 
answer, and not being prepared for a final settlement, Jones paid 
him the sum of $240, for which he gave his duebill, to be receiv- 
ed in settlement with Jones. The sureties, in their answer, speci- 
fied the debts paid by Jones with the $1140 received of Guig- 
nard, and also, the debts paid by them, for which they had, 

through their agent, Joyner, foreclosed the mortgage. 

Upon the coming in of .the answer, the counsel for defendants 
moved to dissolve the injunction, on the ground that the equity of 
the bill had been sworn off. c 

The: Court granted the motion, and complainant excepted. 


Tavtor, for plaintiff in error. 
Kappoo, for defendants in error. 
By the Court.—Nisser, J. delivering the opinion. 


fi.) The question to determine in this case is, whether the an- 
swers have sworn off the equity of the bill. If they have, there 
was no error in dissolving the injunction. After a careful read- 
ing of the bill and the answers, I am constrained to ‘say that I 
have never-seen all the points in a bill more directly negatived 
than inthis'instance. There is but a single particular of reliance 
on the part of the plaintiff in error, which has even the shadow of 
plausibility, and that is his claim to have the injunction held up, 
that he may be credited with $60 of usury, charged to have been 
reesived: by Mr. Gaignard, with the knowledge of these defend- 














AMERICUS, JULY TERM, 18650. 565 


Jones vs. Joyner and others. 








ants. In every other particular, there is a remarkable antago- 
nism between the bill and the answers. All cases like this re- 
quire that the facts alleged, and the answers to the allegations, be 
stated, in order to an understanding of the judgment of this 
Court. . The bill states that the complainant, being in debt, pro- 
posed to the defendants, that they stand his security for the loan 
of $1200, which they consented to do, upon his executing to them 
a mortgage upon ten negroes. The bond of the plaintiff was 
accordingly executed, with the names of the defendants as sure- 
ties, and sold to Mr. Guignard at a discount at the rate of some 
194 per cent. each, for six hundred dollars, bearing interest 
from date ; that a mortgage was executed to the defendants .on 
the negroes, and delivered to them to secure them against liabili- 
ty on their suretyship ; that the money raised by the loan was 
turned over to the sureties, with the understanding that they 
were, with it, to pay certain outstanding debts of the plaintiff; 
that after the execution of the mortgage, they consented to be- 
come his securities for certain other debts, not originally embrac- 
ed in the mortgage, provided he would make upon it such an in- 
dorsement as would hold the mortgaged property liable as a se- 
eurity against their suretyship on these last named debts; that 
this was accordingly done. The counsel in the argument claims, 
that when the notes were discounted to Guignard, there was an 
extra allowance to him of sixty dollars, as usury, which ought to 
be credited on the mortgage in favor of the plaintiff, -because 
the sureties and mortgagees, with knowledge that this sum 
was allowed to the lender when the bonds were discounted, 
had paid \o him, when they took up the bonds, their full value— 
the counsel holding that they ought to have defended against 
this usury, and failing to do it, they have no right to come upon 
him for remuneration. The bill farther states, that the defendants 
having received the money raised thus by the loan, have applied 
only some $500 of it to the satisfaction of plaintiff’s debts, and 
have not paid the other debts, which they assumed to pay for 
him, ana which were embraced in the mortgage by the indorse- 
ment thereon; that one of the defendants, Neiffer, is indebted to 
the plaintiff on a note for $240, given to him for so much of the 
money raised by the loan, and which was in his( Neiffer's) hands— 
the bill claiming a credit on the mortgage as against Neiffer for the 
amount of this note, The mortgage having been regularly fore- 
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closed by the sureties for the whole amount of what they claim to 
have paid or assumed for the plaintiff, execution issued, and the 
property being sold, the bill prays an injunction against the Sheriff 
from paying the money to them—asks an account from them as to 
all the transactions, and a decree that whatever of the fund remains 
in the hands of the Sheriff, after an accounting, be paid to the com- 
plainant. Such are the material averments in the bill, and it 
makes out a strong case in Equity ; but “ audi alteram_patem.” 

The four defendants, who were the sureties of the complain- 
ant, answer the bi!l, and concur in saying, that they became his 
sureties for twelve hundred dollars, by signing the six hundred 
dollar bonds, as charged, which were delivered to him, (the 
plaintiff,) ; that he sold these bonds to Mr. Guignard, and received 
from him the money—they deny any knowledge of the usury 
(except Neifer, whose answer, in that regard, I shall presently re- 
fer to.) They all deny, most solemnly, that one dollar of the 
money thus borrowed came to their hands. They not only aver 
that he received it, but show what he did with it. They say that 
a mortgage was executed to them, as charged, to secure them 
against loss as his sureties, for the twelve hundred dollars; that 
subsequently to its execution, the plaintiff solicited them to be- 
come his security for other debts, which three of them consent- 
ed to-do, upon his securing them by a proper entry-or indorse- 
ment: on the mortgage, which he agreed to make, and which 
they suppose was made ; that when the bonds sold to Guignard 
became due, they took them up by giving him their own obliga- 
tions; that under the second arrangement, by which they became 
plaintiff’s sureties for other debts, they, to wit : Geiger, Neiffer, 
and Threewitt, paid or assumed debts of his to the amount of 
some nine hundred dollars—they specify the debts ; that they do 
not owe him anything, but on the contrary, independent of what 
he owes them on account of their suretyship, he is indebted to 
them, individually, in different sums. They say that the mortgage 
was foreclosed for the amount of their liabilities on his account 
as his sureties. 5 ‘ 

Mr. Guignard, who is also a party to this bill, answers, that he 
loaned $1200 to the plaintiff, by purchasing his bonds, with de- 
fendants as securities, fur six hundred dollars each; that the 
plaintiff himself delivered to him these bonds ; that he paid to him 
the money, to wit : $1200. He denies that there was any usury 
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whatever in the contract, but states, that after he paid the plain- 
tiff the money, he handed him back $60, as a commission or donus 
for the loan, and that when these bonds both fell due, they were 
taken up by the defendants—they substituting their own obliga- 
tions therefor. 

Neiffer, one of the defendants, and also oue of the sureties, an- 
swers, in addition to this joint answer with the others, that he was 
present when the bonds were sold to Guignard by the plaintiff; 
that Guignard pad to him for them, $1200; “that‘is to say,. (to 
use the words of the answer,) he saw the said Guignard deliver to 
said Jones a check onthe Commercial Bank of Columbia for 
$1100, and pay him the sum of $100 in cash; that out of the cash 
thus received by said Jones, the said Jones returned to said Guig- 
nard the sum of $60, as the said Jones said, for the accommodation 
of the loan, Neiffer further, individually answering, says, ‘ that 
the said John H. Jones, being indebted to him in the sum 
of $240, and upwards, that is to say, (going on to specify the 
several items of the indebtedness,) the said Jones placed in his 
hands the sum of $240, which, at the time, was supposed to 
be about the amount which the said Jones owed him, but not being 
prepared for a full and final adjustment and settlement of said 
accounts, he, the said Neiffer, executed the due bill for $240, re- 
ferred to inthe bill, and delivered it to said Jones, as an acknowl- 
edgment that he had received that amount from him, to be ap- 
‘plied to the above debts due by said Jones to him; and the said 
Neiffer avers, most positively, that such was the understanding of 
the parties at the time, and denies most positively that he receiy- 
ed the said sum of $240 for any other purpose whatever, or that he 
was, or is, in any wise indebted to said John H. Jones.” Neiffer 
repeats, that the note was given simply as an acknowledgment 
of so much money received, as a matter of convenience, to be ta- 
ken up upon final settlement with Jones, and says that in refer- 
ence to that object, the note was drawn as it was—the negotiabili- 
ty being restrained, . 

These answers, so fortified and confirmed by each other, anni- 
hilate all the equity of the bill. Generally, then, I say, that the 
equity of the bill is sworn off, and the injunction was properly 
dissolved. The matter really requires no argument—the state- 
ments from the bill and answer are demonstration. 

[2.] Respect to the counsel for the plaintiff in error, however, 
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requires a brief, but more special notice of two points made in 
the argument. He contends that there was $60 paid as usury on 
the loan, and that the sureties, not claiming a credit for that sum 
as usury on the bonds which they took up, and which the law 
would have allowed, had they compelled Guignard to sue and 
plead to the action the Statute of Usury, they are not entitled to 
recover back out of the plaintiff that amount on the mortgage. 
The principal asserted here is a sound one, and has been recog- 
nized by this Court in Peck and Whitehead, 1 Kelly, 140, and in 
Hargraves and another vs. Lewis, 3 Kelly 167. The proposition is 
this—* if usury is paid by a surety to the contract, cognizant 
of its being usurious, he cannot recover the usurious interest 
from his principal. This principle is sound only when the sure- 
ties know that there is usury in the contract. If this contract was 
usurious, there is no evidence that any of these defendants knew 
it to be so, except Neiffer, who was present when the bonds were 
sold to Guignard by Jones, and the money paid. They are 
therefore, not affected with notice of the usury. Ifthere was usury 
in the contract, Neiffer can be alone affected by it. From the 
answers, was there usury in this contract? Clearly none, un- 
less the return of the $60 was usury, for both the lender, Guig- 
nard, and Neiffer, answer that the full amount ofthe bonds, to wit: 
$1200, was paid to Jones. Does the return of $60, under the 
circumstances, amount to usury? We think not. The answers 
show that in the contract between Jones and Guignard, there was 
no usury taken, for they show, in fact, a payment of the whole 
sum due on the bonds, they remaining from that time at lawful in- 
terest. What else dothey show? The answer of Guignard is, 
that after he had paid the plaintiff, Jones, the $1200, he handed him 
back $60 as a commission or bonus for the loan; and the an- 
swer of Neiffer. who was present, is, that Guignard paid Jones 
$1200, in a check for $1100, and $100 in cash, and that “ out of 
the cash thus received by Jones, he returned to Guignard the 
sum of $60, as the said Jones said, for the accommodation of the 
loan.” These answers do not show a contract, in the outset, that 
Jones should pay and Guignard receive $60 as a bonus; and if 
there is no understanding of this sort, it is not usury. By the 
Common Law, the contract must be tainted, ad initio, to be usu- 
Tious, j 


The answers of Guignard and Neiffer, particularly Neiffer’s, 
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negative the idea of any such contract. His testimony is, that the 
contract being executed without usury, Jones voluntarily return- 
ed to Guignard $60, as he himself said, for the accommodation of 
the loan. There was no contract at any time about the $60; 
Jones voluntarily moved to return $60; Guignard passively re- 
ceived it. It was a gift which Jones had the right to make, and 
Guignard the right to receive. j 

The other point is in relation to the $240 note. The bill claims 
that this is due to him by Neiffer, and ought to be allowed as an 
offset to Neiffer’s claim on the fund as surety, raised on the fore- 
closure of the mortgage. But what does Neiffer say in his aw 
swer about this note? He says that he does not owe Jones any- 
thing; that aside from what Jones owes him as his surety, he is 
indebted to him in a considerable sum ; that Jones, being indebt- 
ed to him personally, and not as surety, paid him $240 on account 
of that indebtedness ; that it being inconvenient at the time to 
come to a final settlement, the note claimed by Jones to be due 
to him for $240, was given as an acknowledgment of that sum then 
paid, to be taken up upon final settlement. 

Let the Judgment be affirmed. 





No. 98.—Davin J. Boruwe.t- and others, plaintiffs in error, vs. 
E. O. Saerrrevp and others, defendants. 


[1.] The sureties of a Sheriff, after recoveries have been had against them 
to the amount of their bond, may defend themselves at law against all 
pending or future suits-on that ground. 


In Equity, in Dooly Superior Court. Decision on demurrer, 
by Judge Warren, May Term, 1850. 


The bill in this case, filed by David J. Bothwell and others, as 
thesecurities of E.O. Sheffield, former Sheriff of Dooly County, al- 
leged, that the amount of the bond was $5000; that Sheffield and 
his Deputy collected, on sundry executions, an amount largely ex- 
voL vin 72 
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ceeding the sum of $5000, which they failed to pay over, alleging 
as their excuse, that the money was deposited in their office in 
the court-house of Dooly County, and was destroyed by fire 
when the court-house was consumed. The bill alleged that ma- 
ny of the plaintiffs in 7. fa. had commenced suits against the Sher- 
iff and his sureties to an amount exceeding the penalty of the 
bond, and others had not yet commenced suit; that two of the 
creditors had died pending the suits, and their representatives 
were not yet made parties; that the Sheriff was resisting the 
recovery, on the ground stated, but should he fail in his defence, 
the judgments against the sureties would largely exceed the pen- 
alty of the bond. The prayer of the bill was, that the Court 
would so direct the recoveries, that the creditors first entitled 
should recover to the amount of the bond, and the remainder be 
restrained from prosecuting their suits against the sureties. 

On demurrer, the Court dismissed the bill, on the grewnd that 
complainants had a complete Common Law remedy. 

This decision is assigned as error. 


Hines & Hines, for plaintiffs in error. 
Bamey, for defendants. 
By the Court——Lumrxin, J. delivering the opinion. 


We concur fully in the judgment of the Circuit Court, that the 
securities have a plain and adequate remedy at Common Law. 
Whenever, by previous recovery, the penalty of the Sheriff’s bond 
has been exhausted, they can plead this fact, and protect them- 
selves from further liability ; and this being the case, it would be 
unjust to the more vigilant suitors who have been aggrieved or 
injured by the official misconduct of the Sheriff, to restrain them 
from prosecuting their rights at law. Acts of 1847, p. 201. 
Judgment affirmed. 
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ACT OF LEGISLATURE. 
See Law, 2. 
ADMINISTRATORS, EXECUTORS, &c. 


1. Where the pleadings show assets in the hands of the 
executor, such assets are first liable for the payment of 
all legacies. Demere et al. vs. Scranton et al.........- 


2. A sale of lands under a judgment, de bonis testatoris, 
against an executor, conveys a good title to the pur- 
chaser, and the title of the heirs is divested. Doe, ex 
dem. Worthy ai: TEAM. 5.05. 5 cg sees ep euseeves 


3. Creditors and heirs, as a general rule, can only sue 
third persons through the representative of the estate. 
The exception is, where there is collusion, insolvency, 
unwillingness to collect the assets when called on, or 
some other like special circumstance. Worthy et al. 
ee MPP Tr Tre eee 


4. If heirs elect to set aside purchases made by executors, 
administrators, or guardians, at their own sales, they 
must go into Equity, and such sales are voidable only, 
and not per se void. Ibid. 


5. The doctrine of market overt, in England, has not been 
generally recognized or enforced in this country. Ibid. 


6. The doctrine of market overt applies to judicial sales, as 
well as to public sales made under authority of law by 
executors, &c; and caveat emptor is the rule of all such 
sales. Ibid. 
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7. Neither are Sheriffs, executors, or other officers of the 
law, and trustees, liable for the title or soundness of 
property sold by them at public sale, unless upon their 
own express watranty, or where fraud exists. Ibid. 


8. Neither Sheriffs, nor executors or administrators, can 
bind the execution debtor, or the estate of their testa- 
tor or intestate, by any covenant respecting the proper- 
ty sold, or any other contract originating with them- 
selves and unauthorized by law. did. 


9. All such covenants are personal, merely, if it can be 
plainly inferred that they intended so to bind them- 
selves. Ibid. 


10. Is it necessary to its validity, that every order of the 
Court of Ordinary, authorizing the sale of realestate or 
slaves, should recite upon its face that it was made fully 
and plainly to appear that the same was for the benefit 
of the heirs and creditors of the estate? Query? 
Ibid. 


11. Executors and administrators in making sale of prop- 
erty, must comply with the statutory provisions. which 
authorize them, in every essential direction; otherwise, 
the interest of heirs and creditors will not be divested, 
Ibid. : 


12. This rule has been somewhat relaxed in favor of dona 
Jide purchasers, but operates with full force against ex- 
ecutors and administrators, who purchase at their own 
sales, as well as against those who subsequently derive 
title from them, under a judicial sale, as execution debt- 
ors. Ibid. 


13. A dormant judgment in favor of a ward against his 
guardian, and the execution issued thereon, with a re- 
turn of “ nulla bona,” made prior to its becoming dor- 
mant, are admissible to prove a devastavit in an action by 
the ward against the securities of the guardian. Carter 
and Wefe os. Coleby... 22. .cecccccccccesccedsgecs 
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14. An executor is not, ordinarily, liable for assets which 
come to the hands of his co-executor, or responsible for 
his devastavit. If he is, however, active in the matter, 
and by his action, whether intentionally or not, enables 
his co-executor to commit a devastavit, he will be liable 
with him for it. Hall et al.vs. Carter and Kenan, execu- 


15. Each executor has power, under the will, to execute it; 
and one has no power to prevent the other from taking 
possession of assets, or to take them out of his posses- 
sion after he has acquired possession. Ibid. _ 


16. An inventory of notes and other choses in action, is not 
of itself evidence of assets in hand to charge an executor, 
but he will be liable for a devastavit, if he fails to col- 
Ject such as are collectable with due care and proper 
diligence. Ibid. 


17. Iftwo or more executors join in a receipt for money, 
they are, by weight of authority in England, thereby 
jointly liable. Quere—as to this rule in the United 


States. Ibid. 


18. A distinction taken between a joint receipt and the 
joint return of an inventory. Idzd. 


19. An inventory of choses in action, is a requirement of 
law, obligatory upon all the executors who qualify ; it 
does not of itself show assets in the hands of either, so 
as to charge them, nor does it show a joint possession of 
the evidences of debt, but leaves the fact of actual pos- 
session and control in any one or all, open to proof. 
Ibid. 


20. Where there is a joint return of the inventory of debts, 
and the possession is in one, and he, through negii- 
gence, without participation by the other, fails to col- 
lect them, he is solely liable for such devastavit. Ibid. 
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21. Where a balance is found to be due legatees in the 
hands of executors, who have been guilty of gross neg- 
lect in not making annual returns to the Court of Ordi- 
nary of the condition of the estate intheir hands: Hed, 
liable for interest, compounded at the end of every six 
years. Held, also, that no commissions should be al- 
lowed in Equity for managing the estate. Kenan and 
Carter, executors, vs. Hall ct al... 2c cccccscccccccs 417 





See Contribution, 2,3. Equity, 30. Husband and Wife, 
3. Limitation of Actions, 4. 


ADMISSIONS. 


See Evidence, 2, 3. 
AFFIDAVIT. 
See Attachment,1. Iilegality, 1. 
AGENT. 
See Batlment, 1. Evidence, 8, 14,19. Overseer, 1. 
ALIMONY. 

See Equity, 17 to 20. 

AMENDMENT. 

1. The true criterion for determining whether an amend- 
ment is admissible, is this: whether the amendment is of 
another cause of controversy, or whether it is the same 
contract or injury, and a mere permission to lay it ina 
manner which the plaintiff considers will best corres- 
pond with the nature of his complaint, and with his 
proof and the merits of his case. Mazwell vs. Harri- 


POR. SOs 5 Bidiaa oon ss wary aids we SUS Bees. 61 


2. The plaintiff cannot introduce an entirely new cause of 
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action; but if he adhere to the original cause of action, 
he may add a count substantially different from the dec- 
laration. Jbzd. 


3. In an action of trover against one, charging him, as 
trustee, §c. the plaintiff may amend by striking out the 
words “as trustee,” &c. Ibid. 


4. A plaintiff who has notice of a fatal defect in his decla- 
ration at the appearance term of the appeal, and makes 
no motion to amend until the second term, and when 
the cause is before the Jury, is too late, and cannot 
then amend. Dorster vs. Arnold ..........2..2.2++-+ 


5. Itis competent for all Courts to correct errors and mis- 
takes in their own minutes, wherever the same is 
brought to their notice, provided the rights of third per- 
sons be not prejudiced. Barefield vs. Bryan......--- 


See Equity, 22, 23, 40. Illegality, 2. Pleading, 3. 
Practice Superior Court,5,6. Practice Supreme Court, 3, 


4, 5. Verdict, 2. 


ANDERSON, W. H. 


Resolutions relative to his death....-..-.-++--++++-++0+ 
ANSWER. 

See Equity. 
APPEALS. 


1. Where an appeal is taken from the Court of Ordinary to 
the Superior Court, under the Act of 1805, which re- 
quires the appellants to give security to the Clerk for all 
costs which may accrue by reason of such appeal: Held, 
that an acknowledgment taken by the Clerk that the 
appellants and their security were jointly and severally 
bound to the appellees for the payment of all costs which 
should accrue upon the appeal, in terms of the Stat- 
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ute, was a good and valid appeal, according to the true 
intent and meaning of the Act of 1805; and that the 
appellants and their sureties would be bound for the 
costs accrued by reason of the appeal. Hogg et al. vs. 
BUNIOOE, «Git n 60k ated’ wwlide Sule ines ed ne Sa yewsass 


2. Where there are several parties, plaintiff or defendant, 
and only one appeals under the Act of 1839, the party 
not appealing is bound by the first verdict; but as the 
whole record is taken up by the appeal, the plaintiff is 
not entitled to have execution against the party not ap- 
pealing, until the final trial on the appeal. Allison vs. 


3. A judgment rendered in the appellate Court against 
the parties not appealing, is irregular, and should be va- 
cated. Ibid. 


See Amendment, 4. Claims, 2. Judgment,1. Practice 
Superior Court, 4. 


ARBITRATION AND AWARD. 


1. Upon a motion to set aside an award, made by an um- 
pire, the Court will not consider the irregular and im- 
proper acts of the arbitrators. Crabtree vs. Green.... 


2. When arbitrators disagree, and the decision devolves 
upon an umpire, clothed with all the powers of the ar- 
bitrators by the submission, his duties are not limitedto 
the determination of the questions upon which they 
disagreed, but extend to all the questions submitted. 
Ibid. 


3. It is not a valid objection to an award, deciding that 
land in dispute belongs to one of the parties, that it 
does not directa conveyance of the land to be executed. 
Ibid. 


4, It is not necessary that an award of lands, which the sub- 
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mission directs to be made in writing, under the hands 
of the arbitrators, should be under seal. Ibid. 


5. It is not necessary to the validity of an award, that the 
umpire give reasons for his decision. Ibid. 


6. When questions of law are distinctly submitted, the de- 
cision of the arbitrators will be final, unless it appear 
on the award that the arbitrators, intending to decide 
according to the law, have plainly mistaken what it is, 
and have acted on an erroneous rule of law. bid. 


7. An umpirage will not be set aside in a case where the 
losing party was notified that the arbitrators had disa- 
greed, and that the papers were in the hands of the um- 
pire to decide, and when he was asked by the umpire if 
he desired him to re-hear the case, and he replied that 
he did not desire it, but was satisfied that he should pro- 
ceed to determine according to the papers in his hands, 
on the ground that such party was not notified of the 
time and place of making, and was thereby denied the 
right of appearing, examining witnesses and submitting 
evidence. Ibid. 


8. An award of lands is sufficiently certain, if it describe 
the land by metes and bounds, land-marks and contigu- 
ous possessions, accompanied with a plat. Ibid. 


9. An award must generally cover all the matters submit- 
ted; but ifthe words of the award are not co-extensive 
with the submission, it will still be good, if it decides all 
the matters actually in dispute between the parties. 
Ibid. 

‘ ARTICLES OF SEPARATION. 


See Husband and Wife, 4, 5,6. 


ASSIGNMENT. 


See Corporations, 24. 
vou vin 73 


577 











INDEX. 


ATTACHMENTS. 


1. Affidavits, under our attachment laws, should be signed 
by the magistrates before whom they are taken, with 
the addition of their official description. Birdsong § 
Sledgevs, Me Laren... . 5. .0.ccccccecvcccncsccccce 


2. Where the attachment bond ismade payable to the indi- 
vidual members of a firm, where the attachment is sued 
out against the firm, and it does not recite that the obli- 
gees compose the firm, the bond and attachment are 
both void. Ibid. 


3. An attachment, ordinarily, cannot issue for a.partner- 
ship debt against one of the partners, individually, and 
be levied on the partnership property, on the ground of 
the non-residence of the defendantin attachment. Secus, 
if the non-resident partner or partners were the only 
survivors of the firm. Wiley & Co. vs. Sledge......-- 


4. In order to sue out an attachment in behalf of a firm, 
one partner has the right to execute a bond in the name 
ofthe firm. Dow, Wilson and another vs. Smith & Co. 


5. A general judgment creditor cannot form an issue and 
traverse the truth of the affidavit of the attaching creditor, 
after judgment rendered onthe attachment, and on a mo- 
tion to distribute money belonging to the defendant. did. 


See Garnishment, 1. 


BAIL. 


1. Where a scire facias is issued on a bail bond against the 
principal and bail jointly, and the Sheriff returns “ non 
est,” &c. as to the principal, the creditor may proceed 
to enter up judgment against the bail. Ford vs. Lane. 


2, No assignment of the bail bond is necessary by the She- 
riff to the creditor, at whose instance the party was ar- 
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rested. Itinuresto his benefit, under the Statute of this 
State, by operation of law merely. Ibid. 


BAILMENT. 


. A, as the agent of B, deposits a sum of money with C, 
with request that he will keep it until B returns home, 
(he being absent from the State,) and then pay it to him, 
which C agrees to do: Held, that C isa depository, and 
not liable to be sued by B for the money until after a re- 
quest. Montgomery, adm’r, &c. vs. Evans.....+++++ - 178 


See Rail Roads, 1. 
BANK BILLS. 


See Corporation, 1 to7. Evidence, 7. 


BANKRUPT LAW. 


1. Under the Bankrupt Act of 1841, when:a discharge is 
sought to be attacked for fraud, a prior reasonable no- 
tice is required to be given, specifying the grounds of 
fraud; and the notice may be amended at any time be- 
fore the final trial, provided a sufficient time elapse to 
enable the bankrupt to prepare to rebut it. Flournoy 
08. NGWEOM. ii2 os carice's Feet. cbs ice cee Te eed BVe 306 


. The transfer of his effects by a bankrupt, in contempla- 
tion of bankruptcy, is a fraud upon the law. Ibid. 


. A bankrupt may appropriate so much of his effects as 
may be necessary to raise the means to maintain his ap- 
plication in bankruptcy. bid. 


BANKS. 
See Corporation, 1 to 29. 


BASTARDY. 


1. Bastards may be made legitimate and capable of inher- 
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iting, byan Act of Parliament. The Legislature of 
Georgia possess the same power. Beall, adm’z, vs. Beall 
ll elite Mea ie ck sea deha ks cakes 


2. When an Act of the Legislature is passed, legitimating 
W and E to A B, their reputed father, and authorizing 
them to inherit from him, his assent will be presumed, 
more especially when the reputed father lives five years 
after the law is passed. Idid. 


3. While it is true, that too much countenance ought not to 
be given to the indulgence of criminal desire, nor en- 
couragement to the increase of spurious offspring, still 
that policy may well be doubted, which would reject all 
provision for illegitimate children, and suffer them to be 
cast naked and destitute upon the world. Ibid. 


4. Ilegitimacy will be viewed with much less favor in crim- 
inal proceedings, than in mere questions of property 
and succession. Ibid. 


5. Virginia, and many other States of the Union have, by 
Statute, adopted the rule of the Civil, in opposition to 
that of the Canon and Common Law, whereby ante- 
nuptial children are legitimated by the subsequent mar- 
riage of the parents, and the recognition by the father. 
Ibid. 


6. Courts and Judges, eminent for their learning, have re- 
garded bastards as having strong claims to equitable 
protection. did. 


7. There is a growing tendency every where, and espe- 
cially in this country, to relax the ancient rigor of the 
law in respect to bastards, and to look to the Penal Code 
and to the guilty parties for the prohibition and preven- 
tion of fornication and adultery, rather than visit the 
vengeance of the law upon the innocent heads of the 

unfortunate offspring. did. 
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8. The law, in its humanity, will not. deny to those who 
have been the authors of their disgrace, the power to 
repair the mischief, as far as they can, by gift, will or 
legislative enactment. Ibid. 


9. An Act, legitimating bastards, is purely legislative in its 
character, and not prohibited by the Constitution, and 
which should not only be supported, but construed fa- 
vorably by the Courts. bid. 

BILL OF EXCEPTIONS. 

See Practice Supreme Court. 

BOND. 
See Attachment,2,4. Sheriff, 7. 

BOOKS. 
See Evidence, 4, 5, 6, 21. 


CARRIERS. 


See Rail Roads, 1. 
CHARGE OF THE COURT. 


1. It is error to instruct the Jury as to the law arising 
from facts which are not proven, and about which there 
is no evidence. Bethune vs. McCrary.........----- 114 
See, also, Montgomery, adm’r, Sc. vs. Evans....+----+ 178 


2. The Circuit Judge, in opening his charge to the Jury, 
said, ‘He wished counsel to take notice of his charge, 
for he supposed the case would be taken up, and if he 
erred, he could be corrected, and if the Jury found con- 
trary to evidence, they could be corrected :” Held, that 
the remark relative to the Jury was improper, as tend- 
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ing to relieve them from the exclusive responsibility of 
trying the facts of the cause. Colquitt.vs. Thomas et al. 


3. The presiding Judge is requested by counsel, in the 
hearing of the Jury, to give in charge a legal proposi- 


tion, to which request he replies, “ Well, I charge it,” — 


without any thing more: Heldto be error. Ibid. 


See Verdict, 1. 
CITIES AND CITY AUTHORITIES. 
See Taz and Tax Laws, 1 to 7. 
CLAIM. 


1. Where, on the trial of the right of property in a Jus- 
tice’s Court, the same oath was administered to the Ju- 
ry as that of Special Jurors in the Superior Court: 
Held not to be error—the oaths being substantially the 
game. Carter vs. Slangftdld . . ... 20.0 ccccecscccwces 


2. The privilege allowed to claimants, by the Act of 1821, 
of capriciously withdrawing claims once, must be exer- 
cised before a verdict has been rendered for damages in 
favor of plaintiffs in execution. It cannot be done af- 
terwards, so as to take the case out of Court, notwith- 
standing anappeal has been entered. Attaway, guardi- 
ee I NE GUN. 5 og oan cic cies dec cddweccccpecs 


3. A sells land to B, and gets judgment on the notes given 
for the purchase money, and levies on the land in the 
possession of C, who interposes a claim: Held, that 
upon the trial of this claim, it is not competent for A to 
set up his lien as vendor, but that he is forced to go into 
Equity to assert it. Colquitt vs. Thomas et al........ 


4. Upon the trial of a claim, it is not competent for the 
claimant to prove the bona fides of his purchase by con- 
versations between himself and his vendor, at a time 

subsequent to the purchase. did. 
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5. The claimant, under our laws, being entitled to the cus- 
tody of the property in dispute, may contract with 
third persons as to the possession thereof, and such 
third persons will be answerable only to the claimant. 
But if the claimant be a feme covert, and incapable from 
such disability of interposing a claim, coming wrong- 
fully by the possession herself, she can confer no rights 
on others. Hardwick vs. Hook, receiver..........+. 354 


6. A claimant cannot set up an outstanding title in a third 
person, to protect himself and defeat the plaintiff in 7. 
Ja. Beers et al. vs. Dawson, ex’r... 2022s ccc cnccecee 556 
See Evidence,1. Fraud,5. Judgment, 4, 5. 
CLERK OF COURT OF ORDINARY. 
See Constitutional Law, 19 to 22. 
COLLATERAL SECURITY. 
See Equity, 32. 
COMMISSION. 
See Constitutional Law, 19 to 22. 
CONSTITUTIONAL LAW. 
1. In England, the sovereignty of the nation resides in the 
government; in this country, the supreme power is in 
the people. Beall, adm’z, vs. Beall and Beall........ 210 
2. In England, the omnipotent authority of the Parliament 
is the dernier resort in all matters of difficulty and im- 
portance; in this country, the written Constitution. 
Ibid. 


3. The General Assembly in this State has power to make 
all laws and ordinances which they shall deem necessary 
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and proper “ for the good of the State,” provided they 
are not repugnant to the Constitution of the United 
States, the laws of Congress passed pursuant thereto, 
public treaties, and the Constitution of the State. did. 


. To disregard the laws of the State, is a capital crime 
against society ; and great vigilance is necessary to see 
to it, that they are equally’ respected by those who go- 
vern, as well as those who are destined to obey. bid. 


. Notwithstanding the Judiciary is the weakest of the 
three departments of the Government, and is, there- 
fore, less dangerous to public liberty than either of the 
other two, still, it is both the right and duty of al/ Courts 
to declare all Acts void, which plainly and palpably vio- 
late the Constitution. Ibid. 


. Remark of Mr. Elias Boudinot on this subject. Ibid. 


. An individual’s right to his property consists, not only 
in its present enjoyment, but also its future disposition ; 
and he can be deprived of neither, except for public use, 
without his consent. bid. 


. A private Act of the Legislature, as to its facts and re- 
citals, imports verity, equally with the records of the 
Courts ; still, it may be attacked for fraud in its procure- 
ment. Ibid. 


. The power of the Legislature to pass an Act, changing 
the law of descents, as it respects a particular individual, 
without his consent and against his will, is contrary, not 
only to the definition of law asa “rule of civil conduct,” 
applicable to the whole State, but to the genius and 
spirit of our institutions. did. 


10. The Legislature of Georgia, and not the Courts, are 
invested with the discretion of determining what laws 
are promotive of the public morality, or otherwise. 


Ibid. 
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11. The Constitution declares, that the three powers of 
the government, viz: the Legislative, Executive and 
Judiciary, shall be distinct; still the separation is not, 
and from the nature of the case, cannot be total. Ibid. 


12. Whether the sanction of the Executive is necessary 
to an Act before it can become a law in this State? 
Quere? Ibid. 


13. The Constitution might have. conferred upon any 
one or more of these branches powers which, in their 
nature, would more appropriately have belonged to an- 
other, ded. 


14, In the absence of any provision upon the subject, the 
power to legitimate bastard children, and to change the 
rules of inheritance, would belong, necessarily, to the 
Legislature. Ibid. 


15. All departments of the government should be consid- 
ered as equally honorable, useful, and patriotic; neith- 
er attempting to disparage or entertaining any undue 
sensitiveness or jealousy toward the other, nor sus- 
pect encroachments where none were intended. Ibid. 


16. Measures, exclusively of a political, legislative, or ex- 
ecutive character, are not examinable by the Courts. 
In such case, the remedy for any real or supposed 
abuse is solely by appeal to the people at the elections, 
Ibid. 


17. The judicial authority is the final and common arbiter 
under the distribution of power by the Constitution, of 
all questions which, from their nature, require and ad- 
mit of legal investigation and decision. did. 


18. The friends of republican government and public lib- 
erty have uniformly denounced and rebuked, in the 
strongest terms, the usurpation of judicial powers by 
the Legislature or Executive, as constituting the very es- 
sence of tyranny and despotic government. did. 

voL vi ¥4 
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19. Where two individuals claim the right to the office of 
Clerk of the Court of Ordinary, and one of them ob- 
tains a commission from the Governor, it is competent 
for the Judiciary to go behind the commission, and in- 
quire into the validity of the election, and decide the 
rights of the contesting parties, notwithstanding the 
Governor may have issued a commission to one of them, 
from the evidence before him. The State ex rel. Lowe 
I nn chal nenededecms 6+ canes 


20. The issuing of the commission is merely a ministerial 
act required by law, and not a duty enjoined by the 
Constitution, and it is therefore only prima facie evi- 
dence of title to the office, but not conciusive. Ibid. 


21. However clear it may be as a general legal proposi- 
tion, that where a mere ministerial act is required to be 
performed by law on the part of an executive officer, and 
individual rights depend on the performance of that act, 
that the proper tribunals of the country have jurisdiction 
to compel its performance, yet, for political reasons alone, 
the Chief Magistrate of the State cannot be compelled, 
by mandamus, to perform such ministerial act. Ibid. 


22. Where the relator, applying for a mandamus nisi 
against the Governor, to issue to him a commission as 
Clerk of the Court of Ordinary, had failed to establish 
his title to the office by the judgment of a Court of com- 
petent jurisdiction: Held, that according to relator’s 
own showing, the Court had no jurisdiction to award 
the mandamus nisi. Ibid. 


See Bastardy. Lav, 1,2. 
CONSTRUCTION OF STATUTES. 


1. In the construction of Statutes made in favor of corpo- 
rations or particular persons, and in derogation of com- 
mon right; care should be taken not to extend them be- 
yond’ their direct terms or their clear import. The 


Mayor, Se. vs. Hartridge......s0..csee sce ceveeeees 
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2, Courts ou ght so to construe Statutes of Distribution, as 
would most likely effectuate the intention of the parties, 
had they died testate. Beall, adm’x, vs. Beall & Beall. 


See Bastardy, passim. Corporation, 1 to 27. Law, 2. 
Retrospective Laws,1. Taxand Tax Laws, 2 to 7. 


CONTEMPT OF COURT. 


1. Where a judgment of ouster had been awarded against 
P, on a quo warranto, who claimed to hold the office of 
Clerk of the Court of Ordinary, under an election made 
in January, 1849, and subsequent to the judgment of 
ouster, P was again elected to the same office by the Jus- 
tices of the Inferior Court, and exercised the duties of 
the office under the zew appointment, exclusively: Held, 
that P was not in contempt of the judgment of the 
Court upon the quo warranto removing him from office 
under the first appointment, the new appointment not 
having been declared invalid by any appropriate judi- 
cial proceedings instituted for that purpose. Pyron vs. 
Tis. Baie, a Oe Tae 6. oko kn.cnendinse cen 


CONTINUANCE. 


See Practice Superior Court, 5, 6. 
CONTRACT. 


1. A agrees with B that he shall have the deputation of 
the Clerkship of the Inferior Court, and receive, for his 
compensation, the fees and costs of the office already ac- 
crued and which are to accrue, and B agrees to pay A 
therefor, out of said fees due and to accrue, the sum of 
five hundred dollars, and executes his notes for that sum : 
Held, that these notes are void as against the Statute 
forbidding the sale of public offices, and as opposed to 
the policy of the law. Grant and another vs. Mc Lester. 


See Corporations, passim. Pleading, 4. 
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CONTRIBUTION. 


1. Contribution to remove a general lien on the whole 
property, will not be allowed among volunteers, where 
there is another fund primarily liable. Demere et al. vs. 
Bovantea Bab 2555 6 SSB. oan EV ahs a SOS 


2. One legatee, who has received his legacy, and no 
more, cannot be called on to contribute to a co-legatee, 
the executor being solvent and admitting assets in his 
hands sufficient to pay the other legacy. Ibid. 


3. A residuary legatee is not liable to refund to another 
legatee, unless there was an original deficiency of as- 
sets, and in cases where the payment of his legacy 
would amount to a devastavit. Ibid. 


CONVERSION. 


1. Possession of property, with a claim of title adverse to 
that of the true owner, is sufficient evidence of conver- 
sion. Maxwell vs. Harrison. .. <0... ccc ewe ccc ceee 


See Rail Roads, 1. 
CORPORATIONS. 


1. Where the charter of a bank renders the stockholders 
liable after the transfer of stock, unless sixty days no- 
tice of the sale is given in one of the public gazettes of 
the State, and provided the transfer is made six months 
before the failure of the corporation, all stockholders 
who have given notice, in terms of the Act, are exempt, 
unless the failure occurs within six months thereafter; all 
other stockholders are liable for the redemption of the 
bills, whether they have transferred or not. This lia- 
bility is not primary or total, but secondary and propor- 
teonal. ~*Tiane vs:'-Mlorriez... 200 05 Be ee S885 


2. The notice of thesale by the stockholder need not speci- 
fy the name of the purchaser. Jbid. 
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. A suspension and failure to pay specie on demand to 
bill-holders, generally, is sufficient to enable the bill- 
holder to sue. He need not prove a special demand 
in his case. Ibid. 


. The right given the bill-holders to go upon the stock- 
holders for the ultimate redemption of the bills, is inde- 
pendent of any claim upon the assets of the corpora- 
tion ; one which may be asserted directly in his own 
name, and which the assignee or receiver could not en- 
force, as it constitutes no part of the effects of the bank. 
Ibid. 


. At Common Law, upon the dissolution, the debts due 
to and from it are extinguished. Hightower vs. Thorn- 
COR. 8 sido & 24 0 Sa CREWS KE SDs Seta mee ene eee 


. The individuals who compose a corporation, may, by 
contract or tn law, incur liabilities, during its existence, 
which will survive the charter. dzd. 


. Unpaid subscriptions to the capital stock of a corpora- 
tion, are corporate property, which can be reached by 
the creditors in a Court of Equity; and this right exists 
entirely independent of any statutory provision. did. 


. A Court of Equity will provide a remedy to enable the 
creditors to appropriate this trust fund. Ibid. 


. The doctrine of Dr. Salmon’s case,(1 Cas. in Ch. 204,) 
questioned. Ibdid. 


10. Legislative Acts, as well as decrees of Courts of late 
years, evince a sounder and purer morality with regard 
to the liability of moneyed corporations. Ibid. 


11. Itisthe amount of shares subscribed, and not the sums 
actually paid in, which constitute the capital stock of a 
company. Ibid. 
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12. The subscription for stock is a debt which the corpo- 
ration may call in to satisfy the creditors. bid. 


13. The equity of the creditor is equally strong where the 
stockholder has contracted to pay (and failed to do so) 
his portion of the capital stock, as where it has been 
paid in, and afterwards withdrawn. JIdid. 


14. The right to have the unpaid stock drawn in to extin- 
guish outstanding debts, is as clear and strong after as 
before the dissolution of the corporation. Ibid. 


15. In South Carolina, stockholders held liable beyond the 
amount of their capital stock, unless restricted by the 
charter. Ibid. 


16. There is no distinction tc be drawn between moneyed 
corporations and rail-road and manufacturing compa- 
nies. If any exists, it is against the former. Ibid. 


17. A periodical madness seems to pervade every section 
of the country, in the business of banking; leading ne- 
cessarily to over-issues and consequent depreciation. It 
is the duty of the Government to guard against this 
mischief ; and the regulations provided by law for this 
purpose, instead of being relaxed, should be rigidly en- 
forced by the Courts. Ibid. 


18. The provision in this charter for the forfeiture of stock, 
is for the benefit of the corporation, to coerce punctual- 
ity in the payment of instalments, and in case of failure, 
to afford to the company aspeedy method of converting 
the stock into cash, and was not intended as a privilege 
to the stockholder to abandon his subscription. did. 


19. The power to sell the stock of a delinquent stockhold- 
er, is a cumulative remedy, and does not impair the right 
to compel payment by action. Ibid. 


20. This being a case of pure and direct and technical 
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trust, not cognizable at law, is not subject to.the pro- 
visions of the Statute of Limitations. Ibid. 


21. The Legislature having recognized and ratified the 
appointment of an assignee, made by the stockholders 
before the forfeiture of their charter, the duty of calling 
ing in the unpaid stock to discharge debts devolves 
properly upon him. Ibid. 


22. If he, fraudulently combining with the stockholders, 
neglects or refuses to do his duty, the proceeding may 
be maintained directly by the creditor, in his own name, 
against the stockholders, making the receiver a party de- 
fendant to the case. Ibid. 





23. Creditors of an insolvent corporation, whose charter 

has been forfeited, and who have exhausted their legal 
| remedies against it, may sue in Chancery for the assets 
| of that corporation, and have them applied in payment 
of their debts. Hightower et al. vs. Mustian.......... 


24. An assignment of assets by a bank, (insolvent at the 
time, and about making a general assignment, and 
against which proceedings are pending to revoke its 
charter,) made to a creditor, cognizant of these things, 
and by collusion with him to defraud the other credi- 

| tors: Held, to be void, and that the assets so assigned 





is a trust fund, to be applied to the payment of the 
debts of the corporation. Ibid. 


25. A bill defective for want of parties, must generally be 
demurred to specially, and the demurrer must show 
who are the proper parties. did. 





26. A bill, by the creditors of an insolvent corporation, al- 
leging a fraudulent combination and collusion between 
the assignee and. debtor of the institution, to injure and 
defeat the creditors, makes a proper case for the inter- 
position of a Court of Equity. Stocks et al. vs. Leonard 
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27. A bill is filed by the assignee of a bank against a num- 


ber of the stockholders of another insolvent bank, to 
compel them to contribute rateably, under a clause in 
the charter, which makes them personally liable for the 
bills in circulation, and also to appropriate the amount 
of stock subscribed by them and unpaid, to the payment 
of the debt due by the latter institution to the former, 
as a trust fund in their hands, and is demurred to up- 
on the ground that the complainant has an adequate 
Common Law remedy: He/d, that the demurrer is not 
well taken. Robison et al. vs. Carey, assignee........ 


28. Such a bill is not demurrable, on the ground that the 


liability of the stockholders is several and not joint. 
Ibid. 


See Construction of Statutes,1. Tax and Tax Laws, 1 


to 7. 


COUNTY TREASURER. 


1. After the Inferior Court has set up their defence to a 


claim against the County, and judgment has been ren- 
dered against them, it is not competent for the County 


_ Treasurer to resist the payment of the order of the 


Court on him, upon-the same grounds. Coleman, Treas- 
CE SWS ei 8 SRE i 


. After an order granted by the Inferior Court on the 


County Treasurer, it is notin his power to defend him- 
self for causes existing prior to the granting of the or- 
der. Ibid. 


. The County Treasurer may defend under the Inferior 


Court, and in privity with them, but not against them. 
Ibid. 


COURTS. 


See Grants, 1. Jurisdiction, 1 to 5. 
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CREDITORS. 
See Corporations, passim. 
CRIMINAL LAW. 


1. When a Jury has been regulariy drawn and summoned 
for the trial of a slave, charged with a capital offence, 
according to the Statutes of this State, such slave 
is entitled to be tried by such Jury, and the Justices 
of the Inferior Court have not the right, capriciously, 
to discharge such Jury, without some good and legal 
cause, and summon any other Jury for the trial of such 
slave. Judge (a slave) vs. The State......--..--+++- 


2. It is no objection to a Juror, drawn and summoned for 
the trial of a slave, who appeared and answered to his 


name, that the summons was left at his residence,and not _ 


served personally. — Ibid. 


3. Itis no objection to a Juror, because there was a mistake 
as to his middle name, who appeared and answered, 
stating his rightname. The mistake was properly cor- 
rected and the Jurorimpannelled. Ibid. 


4, On the trial of a slave in this State for a capital offence, 
the warrant and preliminary proceedings had before the 
committing Magistrates, alleged in the indictment, ought 
to be given in evidence on the trial, so as to show that 
the Inferior Court properly had jurisdiction of the of- 
fence with which the slave is charged. did. 


5. Upon the trial of a slave for a capital offence, when the 
evidence. on the part of the prosecution has closed, and 
the cause submitted to the Jury on both sides, further 
evidence cannot be admitted on behalf of the prosecution 
against the defendant. Ibid. 


6. Where a Juror has answered negatively both of the 
voL vi 75 
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questions propounded by the Act of 1843, and been 
found competent by triors, (who were not specially 
sworn for that purpose,) and been accepted by the pris- 
oner, and sworn in chief, and the Court, to cure the ir- 
regularity, causes the Juror to be put again upon the 
prisoner, who objected, on the ground that he had al- 
ready been sworn in chief, and was thereby understood 
by the presiding Judge to insist on the Jurors sitting 
in the case: Held, That nothing had transpired in rela- 
tion to this Juror, to constitute a good challenge for 
cause, and that if a good cause and waived, the consent 
cures the irregularity. Malone alias Hail vs. The 
IONS 0 04 a ib ed» BH ee SS is eed ES eS Se KS Ok 


7. Where the evidence shows a concert of action between 
two parties in relation to a homicide, the Court may, in 
its discretion, admit the acts and declarations of one ac- 
complice to criminate the other, touching the common 
object, and such discretion will not be controlled by 


the Supreme Court, except in case of manifest abuse. 
Ibid. 


8. The Act of 1847, to prevent white persons from gam- 
bling with negroes and free persons of color, creates the 
offence in three different forms: 1st. Playing and bet- 
ting by those engaged in the game. 2d. Playing with- 
out betting by those engaged, but with the purpose that 
others may bet. 3d. Betting on a game played by oth- 
ers. Johnson vs. The State....--.--.-0+++--++00-+- 


9. Playing, per se, is not an offence under that Act. Ibid. 


10. Query? Whether proof of playing alone will create a 
presumption of guilt, so as to put the accused upon 
proof that the playing was without betting, and without a 
purpose or intention that others might bet. Ibid. 


See Contempt of Court, 1. 
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DAMAGES. 
See Pleading, 4. 
DEED. 


1. The Statute 32d Henry VIII. is of force in this State, 
and a deed made by an infant, while under age, will not 
be avoided by the execution of a deed after he arrives 
at the age of twenty-one, when the possession of the land 
is held adversely to him, but the latter deed will be void 
under the Statute. Harrison vs. Adcock et al.....++++ 68 


See Equity, 32. Will, 6. 


DEMAND. 
See Pleading, 5. 

DEPOSIT. 
See Bazlment, 1. 

DEVISE. 


See Will. 
DISMISSAL OF SUIT. 
See Practice Superior Court, 5. 6. 
DISTRIBUTION OF MONEY IN COURT. 


1. In the distribution of a fund before him, the Judge of 
the Superior Court acts upon equitable principles, but 
he can act only on a fund in hand, and confessely for dis- 


tribution. Lowe et al. vs. Moore and another.......-- 194 


See Attachment, 5. Judgment, 4, 5. 
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DORMANT JUDGMENTS. 
See Equity, 1. 
EQUITY. 


1. The decrees or judgments of a Court of Equity are em- 
braced within the Dormant Judgment Act of 1823. 
ae Beige Bie aT aS a ty Se BOA Rear ReeN ee 32 


2. Courts of Equity have jurisdiction to compel trustees 
to account for the trust funds in their hands, especially 
where the accounts are complicated, and from the facts 
alleged in the bill it appears, affirmatively, a discovery 
from the defendant is necessary to obtain a decree. 
gg ee oe re eer ee ees 97 





3. An injunction will not be granted to restrain a mere tres- 
pass, susceptible of perfect pecuniary compensation, and 
for which the party may obtain adequate satisfaction in © 
the ordinary course of law. Bethune vs. Wilkins and 
QUOTE 6 9 os wae ne cc tet ee cee cece ecceetees 118 


4. To authorize a Court of Equity to interfere in cases of 
trespass, there must be something particular or special 
in the case, for which a Court of Law cannot afford ad- 
equate redress. Ibid. 
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5. An allegation that the tenant will be homeless, for want 
of means to procure another habitation, will not author- 
ize a Court of Equity to restrain the officer, by injunc- 
tion, from placing the purchaser, at Sheriff’s sale, in pos- 
session of the premises. bid. 


6. If the lapse of the period of limitations appear, with 
certainty, on the face of a bill, and there is nothing stat- 
ed to avoid it, the objection may be taken by demurrer. 
Caldwell vs. Montgomery and wife...........-..+-+- 106 
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7. A creditor may, in Equity, follow the assets of his debt- 
or into the hands of a distributee, whether real or per- 
sonal, and the Statute of Limitations will not give the 
distributee a title which will defeat the creditor’s claim, 
but the creditor must sue upon his claim, within the 
statutory term applicable to it; if he does not, he will 
be barred, unless there is areply to the Statute which 
will prevent its operation. Jdzd. 


. A bill filed for the recovery of damages for the breach 
of a bond for titles, is a demand founded on a sealed in- 
strument, and such a claim is not barred until twenty 
years after the accrual of the right of action thereon. 
Ibid. 


. The Judge of the Superior Court in Georgia, sitting as 
a Chancellor, has the power, exclusively, to administer 
thelaw. Itis the province of the Jury to find the facts, 
and render a decree upon the trial on the merits, and 
in that point of view only, may they be considered in 
the light of Chancellors. Williams vs. McIntyre, adm’r. 


10. The Court will dissolve an injunction on the coming 
in of the answer of the defendant, who alone is interest- 
ed, negativing all the facts an circumstances charged in 
the bill, and upon which its equity is based, though all 
the defendants have not answered. Dennis us. Green, 


11. Where the answer of the defendant is made and 
sworn to before his death, it may be used on a motion to 
dissolve the injunction, though filed in Court subsequent- 


ly. Ibid. 


12. A bill may proceed without making the representa- 
tives of a mere-formal party, parties to the proceeding. 
Ibid. 


13. So, if the deceased was a necessary party to the final 
decree to be rendered, but not interested in the injunc- 
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tion, a motion to dissolve the injunction need not be 
postponed until the representatives are made parties. 
Ibid. 


14. To sustain a bill against the charge of multifarious- 
ness, it is not indispensable that all the parties should 
have an interest in all the matters contained in the suit. 
It is sufficient, if each party has an interest in some 
matter in the suit, which is common to allyand they 
are connected with others. Worthey ct al. vs. Johnson 


15. The Statute of Limitations is a good defence, by way 
of demurrer, if the facts appear upon the face of the 
bill; if not, it must be made available by plea. In 
Equity, if the complainant be within any exception to the 
Statute, it is incumbent on him to state it in his bill. 


Ibid. 


16. Where C and J obtaii the legal title to land, as secu- 
rity for a small sum advanced to W, under peculiar cir- 
cumstances, the sum advanced not being one-fourth the 
alleged value of the land, promising to re-convey to W, 
on the re-payment of the sum advanced, with interest, 
but who fraudulently conveyed the land to a bona fide 
purchaser: Held, on a demurrer to the bill insisting on 
the Statute of Frauds asa bar, that the demurrer should 
be overruled ; that the Statute was intended to prevent 

fraud and not to protect it; and that, in such cases, a 





Court of Equity would take hold of the conscience of 


the defendants, and hold them as ¢rustces for the benefit 
of the party defrauded. Cameron et al. vs. Ward..... 


17. On application for a writ of ne exeat, by a wife against 
her husband, pending a suit for a partial divorce and 


alimony, her. affidavit is sufficient—she being, in this re- 
; spect, considered independent of her husband. Mc- 
¥ No a ce a alias ame hikes awainks Ae ai 


18. If the threats of the husband to leave the State, come 
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to the knowledge of the wife, through the information 
of others, their affidavits should, if practicable, be filed 
with hers. If, however, she swears, absolutely, that he 
has threatened to remove, that issufficient. Ibid. 


19. A writ of ne exeat may be granted in this State, prior 
to any decree for alimony. The Court, in marking the 
writ, will exercise sound discretion, under the circum- 
stances, so as*to prevent oppression and extortion. 


Ibid. 


20. Where any person is arrested by virtue of a writ of 
ne exeat, he may be discharged on giving bond, with 
good and sufficient security, either that he will not de- 
part the State, or will pay the eventual condemnation 
money, or by showing that the writ ought not to have 


been granted. bid. 





21. To a bill filed by executors, for direction in the execu- 
tion of a will, and also asking to be protected against a 
contingent claim against the estate, set up by a third 
person, to certain property of the estate, through a title 
derived from others, and independent of the will, such 
third person is not a necessary party, and on demurrer, 
the bill, as to him, will be dismissed. Bond and Pruitt, 
C278, 08. Comme nce cscccecccceveeccescosons 


22. The pleadings in Equity causes, pending on the ap- 
peal, are not amendable as a matter of course, but only 
by leave of the Court, om special cause shown. The 
Georgia Rail Road § Banking Co. vs. Milnor & Co.... 
See, also, Boyd, adm’r, vs. Clements....-.---+-+-++++ 


23. Where, upon special cause shown, the Court below, 
in the exercise of its discretion, allows an amendment, 
this Court reluctantly interferes to control that discre- 
tion. Ibid. 


24, It is competent for Courts of Chancery to appoint a 
receiver, to institute suits in his own name for the re- 
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covery of assets belonging to the suitors in Equity, and 
such receiver is subrogated to all the rights of the real 
parties ininterest. Hardwick vs. Hook, receiver....... 


25. It is no objection to a decree that it is entered by con- 


sent. Ibid. 


26. Where the tenant for life in certain slaves, intermarri- 
ed, and her husband sold ten of them, and then combin- 
ing with the purchasers to defraud the remainder-men, 
the slaves are removed beyond the limits of the State, 
and re-sold: Held, that in such a case, Equity would 
compel the husband and purchasers, on a bill, guia temet, 
to give bond ina sufficient penalty, with security, for the 
delivery of the negroes, at the termination of the life- 
estate, and that altogether regardless of their solvency 
orinsolvency. Riddleet al. vs. Kellum et al.......-.- 


27. A denial in the answer, from information and belief, 
is not sufficient to dissolve an injunction. Coffee et al. 
I, one vale enns a hbeS hee sha bugreens +40 


28. Where the equitable facts are not charged to be with- 
in the knowledge of the defendant, and he merely denies 
all knowledge and belief of them, the injunction will not 
be dissolved on the bill and answeralone. bid. 


29. If the equity of the bill is not denied, either from ig- 
norance or other cause, the injunction will not be dis- 


solved. Ibid. 


30. The answer of an executor, that he was not privy to 
the fraud charged against his testator, and that he did not 
believe the facts alledged in the bill against him, from 
his confidence in his integrity, is not sufficient to dissolve 
the injunction to restrain proceedings at law, in favor 
of the estate. did. 


31. In particular cases, the Court will retain the injunction, 
though the answer fully denies the equity of the bill. 
Did. 
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32. Ifa billis filed to enforce a parol agreement respecting 
lands, and the defendant, in his answer, admits the cun- 
tract, without insisting on the Statute of Frauds, the 
Court will decree a specific performance, on the ground 
that the defendant has reueunced the benefit of the Sta- 
tute; a/iter.if he insists upon the Statute in his answer. 
Hollingshead, adm’r, vs. McKenzie... ... 020.2 eeeeee 


33. Where a creditor receives a deed to a tract of Jand, 
as collateral security for the payment of a note which is 
to be given at a future time, and the creditor dies before 
the note is given, and the consideration of the deed thus 
entirely fails, it would be fraudulent in the administrator 
of the creditor to retain the deed, and Equity will order 
the instrument to be delivered up to be cancelled. Ibid. 


34. A files his bill, charging that he is the owner of four 
shares in an estate represented by B; that he purchased 
property from a former representative of the estate, and 
gave his notes therefor, with au understanding that they 
should be paid, by allowing him the said shares; that 
judgment had been obtained ow the notes, and praying 
an injunction of the judgment, and the execution of 
the agreement: Held, upon the answer distinctly de- 
nying that the estate owed the complainant anything, 
and stating that the four shares claimed in the bill had 
been paid to him, the injunction was properly dissolved. 
Pend 0h: Te AE 6 a on Ns oie cee a vcpaccdesen eines 


35. On a motion to dismiss a bill for want of equity, the 
question as to parties does not legitimately arise. High- 
dower 08. TROTROR. « .- 6 ceca nvecscccglavesncdecenee 
See, also, Hightower vs. Mustian.......--+--+.-++++- 


36. A bill will never be dismissed for want of parties, when 
the proper parties can be made, either by amendment 
or supplemental bill. did. 


37. If it is apparent that parties cannot be made, and there 
can be no decree without them, the bill will be dismis- 
sed. Ibid. 

See, ulso, Hightower vs. Mustian......esseccacceees 
voL vu 76 
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38. Where the complainant or defendant refers, in the bill 
or answer, to proceedings which have transpired in an- 
other cause, a complete copy of the record should be 
attached as an exhibit, otherwise they cannot be used on 
the hearing. Demere et al. vs. Scranton et al.......- 


39. In general, if a fact is charged in a bill, which is with- 
in the defendant’s knowledge, as if itis done by him- 
self, he must answer positire/y, and not according to his 
remembrance or belief. The rule is notinvariable. Ca- 
I, OU OD on 6g oe 25S wwdinee sce dececees 


40. An exception is where the fact charged has not oc- 
curred within six years. Ibid. 


41. The 4th Common Law Rule of Practice does not ap- 
ply to Courts of Equity. Boyd, adm’r, vs. Clements, 
BUATHIAN. 0-20 lene cee eee eee eee e wees 


42. Where a cause in Equity is pending, and the pleadings © 


made up and issue joined, the complainant is not entitled 
to amend, as a matter of right, but amendments will be 
allowed upon special cause shown. Ibid. 


43. Surprise is good special cause for the allowance of an 
amendment. Idd. 


44. Where a bill is dismissed on demurrer, for want of 
Equity, and a second bill is filed, charging the same 
facts, and praying, substantially, the same relief, the 
judgment on demurrer may be pleaded in bar of the se- 
cond bill. Ferguson et al.vs. Carter etal............. 


45. An injunction will be dissolved upon the coming in of 
the answer, fully denying the equity of the bill. Jones 
INN Seis acas ss GG kbs eae sea Lened ie oe ces 


See Claim, 3. Corporation,6 to27. Administrators, Ex- 
ecutors, &c.3, 4. Former Recovery, 1. Limitation of 
Actions, 2, 4,6, 7,11, 12. 
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ESTATES. 
See Will. 
EVIDENCE. 


1. On the trial of the right of property, under our Claim 
Laws, the possession of the defendant in execution, af- 
ter an absolute sale of the property, is prima facie evi- 
dence of fraud. Carter vs. Stansfield.........-....- 


2. The declarations of a party, while in the possession of 
property, as to the ownership, when against his interest, 
may be given in evidence against one who subsequently 
acquires a title from the declarant. Mazwell vs. Harri- 


3. The admissions of a party, made under oath as a wit- 
ness, or on a voluntary affidavit, may be given in evi- 
dence against him in a suit in which he isa party. Ibid. 


4. To authorize a recovery upon shop books, where the 
entries are in the hand-writing of the party, the plaintiff, 
among other things, must prove by his customers that 
he kept correct books ; and it is no compliance with the 
rule, for the witnesses to state that they considered their 
accounts reasonable; admitting, at the same time, that 
they had never examined the items, and could not say 
that the services charged were actually rendered. Bow- 
OR U6, TIMER. «on ee eee ecco ctcensgacees Sees caves 


5. Before the books of the party can be admitted in evi- 
dence, they are to be submitted to the inspection of the 
Court, and if they do not appear to be a daily register 
of the business of the party, and to have been honestly 
and fairly kept, they are to be excluded. Explanatory 
evidence may be offered, and if the objections are pri- 
ma facie accounted for, the books should be submitted 
to the Jury, letting the objections go, under the charge 
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of the Court, to their credit, rather than to their compe- 
tency. Ibid. 


6. Books, per se, are not sufficient to charge the defendant 
with the debts and accounts of third persons. Ibid. 


7. When the value of depreciated bills, at a particular 
time, is to be proven, the proof should apply, with rea- 
sonable certainty, to that time, and hearsay cannot be ad- 
mitted to prove their value. Bethune vs. McCleary... 


8. In an action by B against C, for money deposited with 
C by A, as the agent of B: Held, that A is not a com- 
petent witness for the plaintiff to prove the liability of C. 
Montgomery, adm’r, &c. vs. Evans......+.+-0.++++-- 


9. Where it appeared, that by the law and usage of the 
Courts of Virginia, the Clerk’s certificate,-that a will 
was duly admitted to probate and record, would be suf- 
ficient evidence of that fact in that State: He/d, that 
the same faith and credit should be given to the records 
and judicial proceedings of the State of Virginia, when 
offered in evidence in the Courts of this State, as they 
would have there received. Seitle vs. Alison and others. 


10. Where the records and judicial proceedings of the 
County Court of Mecklenberg County, in the State of 
Virginia, were offered in evidence, under the Act of 
Congress, Abram Keen certified that he was the presid- 
ing Magistrate of Mecklenberg County: Held, that the 
presiding Magistrate should have certified that he was 
the presiding Magistrate of the County Court of Meck- 
lenberg County, from whence the record was taken. 


Ibid. 


11. Where the subscribing witness to an instrument re- 
sides beyond the jurisdiction of the Court, the regular 
mode to prove its execution, is to prove the hand- 
writing of the witness; but where a receipt or other 
written instrument is more than thirty years old, its exe- 
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cution need not be proved to admit it in evidence, al- 
though the subscribing witness may be living. bid. 


12. The declarations of a vendor, who. has parted with 
the title to the property, are illegal when sought to be 
given in evidence against his vendee, unless it clearly ap- 
pears such declarations were made while he was the 
owner of, or in possession of the property, at the time 
the declarations were made. Jdid. 


13. A private Act of the Legislature, as to its facts and 
recitals, imports verity equally with the records of the 
Courts; still, it may be attacked for fraud in its procure- 
ment. Beall, adm’x, vs. Beall and Beall...........-. 


14. The sayings of an agent, afier his actings as agent, 
are not competent to prove his agency. Colquitt vs. 


SN WE ooo soo Kalin 4.4 Os dae Ce i ove ae 


15. Fraud cannot be presumed at law, but it may be pro- 
ven by circumstances. Ibid. 


16. Parol evidence is inadmissible to prove the contents 
of an execution and transfer, in writing, where both 
facts are material tothe issue. Flournoy ve. Newton... 


17. A decree in Chancery is evidence, not merely of the 
fact of its rendition, but also of all the consequences re- 
sulting therefrom. It may be given in proof against 
persons who were not parties to the bill in support of 
the plaintiff’s right or title to sue. Hardwick vs. Hook, 


TOCEROLT nn. so os0. once iw 01c.w kd 6 cidistet ee 6 oe a eee 


18. A naked trustee is a competent witness in an action to 
which he is nota party. Ibid. 


19. The sayings of an attorney, who has sold a note be- 
longing to his client, without authority, relative to the 
title to the note, not made at the time of the sale, are 
inadmissible in a suit between the purchaser and the true 
owner of the note. Thomas, adm’r, vs. Kinsey..... ge 


605 


210 


258 


306 


354 











606 INDEX. 


20. Upon an‘issue founded on an affidavit of illegality, fil- 
ed by an administrator, de bonis non, with the will an- 
nexed, to a general judgment against the precedent ex- 
ecutor to the will, which was levied on the property of 
the estate in the hands of the administrator: Held, that 
legatees, under the will, who have been paid their lega- 
cies, are competent witnesses when called for the ad- 
ministrator. Johnson, adm’r, vs. Lewis........--.--- 


21. Where, from the inquiry which has been made, it is 
probable that a book of original entries has been lost or 
destroyed, and the party swears that it is not in his pow- 
er, custody or control, secondary evidence is admissible. 
vo ss og dace ee chs we ee enenn suns <0i4 


See Administrators, Executors, &c.13, 161020. Bastardy, 
2. Claim, 4. Conversion, 1. Corporation, 3. Crimi- 
nal Law, 4,5, '7. Interrogatorics, passim. Slaves, 1. 
Warranty, 1. 


EXECUTION. 


1. When a defendant is arrested and confined under a ca. 
‘sa. the fact of giving bond to appear and take the bene- 
fit of the Insolvent Debtors’ Act does not, in law, dis- 
charge his property from execution under a ji. fa. 
OE BOR a on 50)8 Sos 5 noid dine SW nist ee on 


2. The levy and claim of personalty does not, necessarily, 
preclude the re-levy of the fi. fa. pending the claim. 
Lynck,.adm’r, vs. Pressley et al... 2. once cen ccece 


3. Proof that the levy was dismissed, by counsel for plain- 
tiff in fi. fa. for want of evidence to condemn the pro- 
perty, at the trial, satisfactorily accounts for the levy, so 
as to authorize the execution to proceed. Jbid. 


4. The levy of an execution on personal property, suffi- 
cient to pay it, is not, per se, an extinguishment of the 
debt, but a satisfaction, sub modo, only. — Ibid. 
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5. While the release or dismissal of a levy on personal 
property—the judgment being unsatisfied—might not 
operate as a discharge of the execution between plain- 
tiff and defendant, the effect might be very different 
where the rights of third persons were concerned, upon 


a proper case made. bid. 


EXECUTORS. 


See Administrators, &c. 


FAILURE. 


See Corporation, 3. 
FORMER RECOVERY. 


1. It is not enough that there was a remedy at law, to make 
the judgment at law a bar; it must be shown, not only 
that the matter alleged in the bill might have been set 
up, by way of defence, but that it would have been as 
practical and efficient to the ends of justice, and its 
prompt administration, as the remedy in Equity. Hol- 
lingshead, adm’r, &c, vs, McKenzie........--.-+0++-- 


See Equity, 44. 


FRAUD. 


1. The pendency of suits against a debtor at the time that 
a purchaser buys land of him, is a badge of fraud, and 
a fact which the Jury are at liberty to consider in deter- 
mining whether the purchaser bought with notice or not, 
under the Statute 13 Elizabeth. Colquitt vs. Thomas 


2. To subject land sold before judgment by the defendant 
to A, and by A to B, it is necessary that plaintiff prove 
that the defendant sold fraudulently, and that both A 
and B had notice of the fraud. Ibid. 
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3. One who buys from a fraudulent grantee, without no- 
tice of the fraud, and one who bays from an innocent 
grantee, with notice, will be protected under the proviso 
in Statute 13 Elizabeth. Ibid. 


4. If one buys land of a debtor, and pays part of the pur- 
chase money before getting a deed, and before paying 
the balance, learns that the purchase money isunpaid by 
the debtor, that he is insolvent, and that suits are pend- 
ing against him, these facts may be submitted to the Ju- 
ry as evidence that he purchased with notice of the fraud 
under Statute 13 Elizabeth. Ibid. 


5. The presumption of fraud arising from the. continued 
possession of chattels by the vendor, after an absolute 
sale, may be explained; otherwise, it becomes conclu- 
sive. Beerset al. vs. Dawson, ez'r. . 2... ccc ccc cwccee 


See Corporations, 23,24. Equity, 16,32. Evidence, 15. 
Notice, 1. 


FRAUDS—STATUTE OF. 


See Equity, 16, 31, 32. 


GAMBLING WITH NEGROES. 


See Criminal Law, 8, 9, 10. 


GARNISHMENT. 


1. A holds ademand against B, and sues out process of 
garnishment to C, who is indebted to B by note, and 
obtains a judgment on the garnishment ; D, as assignee 
of the note due by C to B, transferred after the service 
of the process of garnishment, institutes suit thereon 
against C, who pleads the judgment on the garnishment 
in bar: Held, That the plea is not a good defence. 
Brannon vs. Noble. ...2-.-.0++eees00% bo ¢néch EWhoe ee 
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GOVERNOR. 
See Constitutional Law, 19 to 22. 
GRANT. 


1. The Superior Courts of this State have the power to 
relieve a citizen against a grant which has been improv- 
idently issued, upon a proper case made. Lamb vs. 
TI a osc Fuccssacacwouge sy cae ssbeaswebabeeeeer 


2. Where a party seeks to be relieved in Equity from the 
effect of a mistake, he must show due diligence on his 
part. Ibid. 


3. A party who has obtained a grant to land under the 
Act of the General Assembly, passed in 1845, cannot 
be affected by the fraudulent conduct of the State House 
officers, unless he participated therein. did. 


HEIR. 


See Administrators, Executors, &c.2. Constitutional Law, 
9. Husband and Wife, 1, 2. Sheriff and Sheriff's 
Sale, 4. 


HUSBAND AND WIFE. 


1. A husband may, by deed or will in his lifetime, deprive 
his wife of the whole of his estate except dower; so, al- 
so, he can procure an Act of the Legislature to be pass- 
ed, limiting her right of inheritance after his death. 
Beall, adm’z, vs. Beall and Beall.......-.-+++++++++ 


2. No inheritance can vest, nor any person be the actual, 
complete heir of another, until the ancestor is dead. 


Did. 


3. Where L and T executed a marriage settlement in 
vou. vi. 77. 
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contemplation of marriage, by which the intended wife 
declared that it was her desire that all her property 
should be kept and assured to her separate use and en- 
joyment forever, and that her trustee should keep, pre- 
serve, and assure the same forever unto L, the intended 
wife, to her entire and free use, control and benefit, free 
and exempt from all debts of T, the intended husband, 
then existing, or which might afterwards exist; and T, 
the intended husband, assented and agreed thereto, in 
consideration of the intended marriage, and the further 
consideration of one hundred dollars, received from his 
intended wife as a marriage portion: He/d, on a bill 
filed by the administrator of the husband against the 
administrator of the wife, to compel the latter to make 
distribution to the representatives of the husband, that 
the husband, by the words and clear intention of the 
marriage settlement, not only relinquished and abandon- 
ed his marital rights to his intended wife’s separate 
property during the coverture, but forever, without lim- 
itation of time; and that the administrator of the wife 
was entitled to retain the property, and after the pay- 
ment of the wife’s debts, to distribute to her children. 
Holmes, adm’r, vs. Liptrot, adm’r.........-.+0+-0 


4, A valid agreement may be made between husband and 
wife, through the intervention of a trustee, for an imme- 
diate separation, and for a separate allowance to the 
wife for her support. Chapman vs. Gray, ez’r.....- 


5. The agreement for a separation cannot be supported, 
unless the separation takes place immediately upon the 
execution of such agreement, or where the separation 
had already taken place. Ibid. 


6. An agreement for a separation will be rescinded, if the 
parties afterwards cohabit or live together as husband 


and wife, by mutual consent. Ibid. 


See Claim, 5. Equity,17 1020. Will, 4. 
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ILLEGALITY. 


1. Upon an affidavit of illegality to the execution, the va- 
lidity of the judgment cannot be attacked. Rogers vs. 
Bead 60 oi Wav C wa dialnw gbeig entims torent eaee de 143 
2. Affidavits of illegality are, upon motion and leave had, 
amendable instanter, by the insertion of new and inde- 
pendent grounds, provided the defendant will swear that 


he did not know of such grounds when the affidavit was 


filed.::: Rigger et: Timsem sco. o.oo sisdenGn ane Gaels oe 317 


3. Upon the trial of an illegality, the proof must be confin- 
ed to the grounds taken in the affidavit. Ibid. 


ILLEGITIMATES. 
See Bastardy. 
INCOME. 


See Tax and Tax Laws, 1 to 7. 


INFANT. 
See Deed, 1. Limitation of Actions, 3, 4. 
INJUNCTION. 
See Equity, 3, 4, 5, 10 to 13, 27 to 31, 33, 45. 
INSOLVENT DEBTORS. 
See Execution,1. Fraud, 5. 
INSURANCE—LIFE. 


1. An insurance office makes insurance of the life of A, at 
the instance of B. In the policy, it is stipulated that the 
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premiums shall be paid on the 10th of April, annually, 
and that if they were not then paid, the company should 
not be liable for the insurance, or any part thereof, and 
the policy should cease and determine. Printed pro- 
posals, purporting to be the terms and conditions of in- 
suring, were put out by the company to persons dealing 
with them, one article of which was, that “a party neg- 
lecting to settle his annual premium within 30 days after 
itis due, forfeits the interest he has in the policy.” No 
reference is made in the policy to the printed proposals. 
The premium due onthe 10th April, 1847, was not paid 
at that time; the insured died 4 days thereafter, and af- 
ter his death, and within the 30 days, the premium, then 
due, was tendered and refused by the company: Held, 
that the article in relation to the 30 days does not ex- 
tend the contract of insurance beyond the time designat- 
ed in the policy for the payment of the premium, and 
that the company were not liable on the policy. The 
Mutual Benefit Insurance Company vs. Ruse.....-.-.-- 


INSOLVENT DEBTORS. 


See Execution, 1. 


INTEREST. 


See Administrators, Executors, §c, 21. 


INTERROGATORIES. 


1. Cross interrogatories are sufficiently answered, when 


the witness answers them according to a reasonable un- 
derstanding of their meaning and object. Thomas, 
I MN ain ke ys ie handed ees ses oan sums 


. Interrogatories which have been read on a previous tri- 


al, without exception to their execution, cannot be ex- 
cepted to at a subsequent trial. Ibid. 


3. Where it appeared, from the return of the commission- 


ers, that questions were put to the witness and answer- 
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ed, by a person purporting to be the attorney of one of 
the parties, at the time of execution, the other party not 
being present: Held, that the interrogatories are de- 
fectively executed, and must be rejected, Ibid. 


JOINT TENANCY. 
See Will, 1 
JUDGMENTS. 


1, The Act of 1822, which declares that “ where an appeal 
is entered from the first verdict,the property of the par- 
ty against whom the verdict is rendered, shall not be 
bound except from the signing of the judgment on the 
appeal, except so far as to prevent the alienation by the 
party of his, her, or their property between the signing 
of the first judgment and the signing of the judgment 
on the appeal,” is intended only to prevent the alien- 
ation of property by the defendant pending the ap- 
peal to the injury of the plaintiff: Held, that under 
this Act, two judgments being obtained in favor of 
two plaintiffs at the same term, against the same de- 
fendant, upon one of which only an appeal is entered, 
and pending that appeal, the defendant aliens his prop- 
erty, which is finally brought to sale after a judgment 
on the appeal, the judgment on the appeal is not enti- 
tled to share in the distribution of the fund with the 
judgment at Common ‘Law, upon which no appeal was 
entered. Snelling vs. Parker and another.......--.. 


2. The judgment of a Court that has no jurisdiction of a 
cause, is entirely void. Rogers vs. Evans.........--- 


3. Where the Court has jurisdiction of the cause and par- 
ties, and only proceeds erroneously, the judgment, not- 
withstanding such error, is binding until it is vacated or 
reversed. Ibid. 


4, A and B beth have judgments open against C, and a 
fund raised from C’s property is before the Court for 
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distribution ; B’s judgment is the oldest, but has been 
levied upon land which has been claimed by a third per- 
son, and a verdict rendered in favor of the claimant : 
Held, that the levy on the land does not affect the lien 
of B’s judgment on the fund. Lowe et al.vs. Moore and 
RR. oars ite sta OS EE aa Bee eh e OSS Cee ens 0 


5. In such a case, the Court has no right to impose terms 
upon B, to wit: That he should take the money, if he 
would dismiss his levy on the land, or agree not to ap- 
peal from the verdict rendered against him in the claim 
case. Ibid. 


See Administrators, §c. 13. Equity,1. Execution, 1 to 5. 
Garnishment, 1. Illegality, 1. Sheriff and Sheriff's 
Sale, 4. 


JURISDICTION. 


1. The jurisdiction of the Courts of this State is co-exten- 
sive with its sovereignty, and that is limited only by its 
territory, and it therefore attaches upon all the property 
and persons within the limits of the State; yet, it is to 
be so exercised as to conclude by judgment none but 
those who are parties. Adams vs. Lamar........--- 


2. The Courts of this State have no extra territorial juris- 
diction, and cannot make the citizens of foreign States 
amenable to their processes, or conclude them by a 
judgment zn personam, without their consent. Ibid. 


7. A foreign citizen may waive his exemption and sub- 


mit to the jurisdiction, and in that event he will be con- 


cluded by the judgment. Ibid. 


4. When a foreign citizen appears, and by counsel pleads 
to the jurisdiction, he is not held to have waived his ex- 
emption by appearance. Appearance and pleading or 
answering to the merits; held, to be a waiver of his 
exemption, and an assent to the jurisdiction. dtd. 
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5. A files his bill against B, who is a citizen of New York, 
setting forth an agreement by which B stipulated to give 
to A one-third of certain lands, to which B held the le- 
gal title, and prays an assignment of the one-third, and 
a conveyance by Bto A. Service ofthe bill was perfect- 
ed on B’s agent in Georgia: Held, that upon this 
bill, a Court of Chancery could not decree against B, be- 
cause of the want of jurisdiction over him. Ibid, 


See Judgment, 2. 
JURY. 


1. The Act of 1805 changes the Act of 1799, only as to 
the mode of drawing Grand Jurors. Under both Acts, 
those remaining on the list, as made out from the tax 
books by the Cerk, constitute the Petit Jury. Sothat 
the Act of 1799 is in fact superseded both as to Grand 
and Petit Jurors, by the Act of 1805. Malone, alias 
File, tes eR. « < hewn sda douiedetuansn eee 


See Criminal Law, 1, 2, 3,6. Verdict, 1, 2. 
JUSTICES’ COURT. 
See Claim, 1. 
LAND. 
See Deed, 1. Sheriff, 1. 
LAW. 
1. Where the decisions of the Ecclesiastical Courts in 
England come in conflict with those of the Common Law 
and Equity Courts, on a question of property, the latter 


are the highest authority, and must prevail. Chapman 
U8. Gray, CLECULOF 2.2.2 cccecdecccereecccesecccees 


2. Where no time is fixed for the operation of a Statute, it 
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takes effect from its passage, and ignorance of an Act 
forms no legal excuse for its violation. Heardvs. Heard. 380 


LEGACY AND LEGATEE. 


See Contribution, 2, 3. Administrators, &c.1. Evidence, 
20. Will, 1. 


LEVY. 
See Execution. 
LIEN. 
See Claim,3. Judgment,1. Taxand Taz Laws, 8, 9. 


LIFE INSURANCE. 


See Insurance. 


LIMITATION OF ACTIONS. 


1. Ina Court of Law, the general rule is, that when the 
Statute begins to run, it continues to run, unless its pro- 
gress is arrested by some positive Legislative enactment. 
Pendergrast et al.vs. Foley, adm’r.......-++++++-++- 1 


2. In Courts of Equity, fraud has been held to be an ez- 
ception to the operation of the Statute until the discovery 
of the fraud. 


3. The interest of infants, as contemplated by the Act of 
1817, against which the Statute of Limitations does not 
run, must be such an interest as -will enable them to 
maintain an action in their own name by their guardian, 
as where the legal title to the property is vested in them. 
Ibid. 


4. Where the title to personal property of a testator or 
intestate vests in his executor or administrator, and the 
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? 
Statute of Limitations has operated as a bar to the right 
of such executor or administrator to maintain an action 
therefor against one who has converted it, the right of 
the infant cestuz que trusts of such executor or adminis- 
trator will be also barred. Ibid. 


If a party is to be constituted a trustee by the decree of 
a Court of Equity, on the ground of fraud, his posses- 
sion is adverse from the time the circumstances of the 
fraud were discovered. Harrison vs. Adcock et al... . 


The Statute of Limitations does not begin to run against 
express trusts created by the act of the parties or the 
appointment of law, so long as the trust continues, and 
is acknowledged to be a continuing, subsisting trust, for 
the reason that the possession of the trustee is the pos- 
session of thecestui gue trust ; but when the trust is de- 
nied by the trustee, and he claims to hold the trust funds 
or trust property as his own, adversely to his cestut que 
trust, the latter having knowledge of that fact, the Stat- 
ute will begin to run in favor of such express trustee 
from the time of such adverse claim or possession. Kea- 
Seen Ferny ee eeue 


The Statute of Limitations will begin to run in cases of 
implied trusts, created by decree of a Court of Equity 
in favor of the trustee, from the time of his possession, 
as it would do in a Court of Law; for the reason, that 
his possession never was the possession of the alleged 
cestut que trust; the relation of trustee and cestui que 
trust never, in fact exists, until the decree of the Court 
establishing that relation. d7d. 


. A bill filed for the recovery of damages for the breach 


of a bond for titles, is a demand founded on a sealed in- 
strument, and such a claim is not barred until twenty 
years after the accrual of the right of action thereon. 
Caldwell vs. Montgomery and Wife....---.- ere 


When a creditor takes a mortgage to secure the pay- 
vot vi 78 
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takes effect from its passage, and ignorance of an Act 
forms no dega/ excuse for its violation. Heardvs. Heard. 380 


LEGACY AND LEGATEE. 


See Contribution, 2, 3. Administrators, §c.1. Evidence, 
20. Wiil, 1. 


LEVY. 
See Execution. 
LIEN. 


See Claim,3. Judgment,1. Taxand Taz Laws, 8, 9. 





LIFE INSURANCE. 


See Insurance. 
LIMITATION OF ACTIONS. 


1. Ina Court of Law, the general rule is, that when the 
Statute begins to run, it continues to run, unless its pro- 
gress is arrested by some positive Legislative enactment. 
Pendergrast et al.vs. Foley, adm’r..........++++++-- 1 





2. In Courts of Equity, fraud has been held to be an ez- 
ception to the operation of the Statute until the discovery 
of the fraud. 


3. The interest of infants, as contemplated by the Act of 
1817, against which the Statute of Limitations does not 
run, must be such an interest as -will enable them to 
maintain an action in their own name by their guardian, 
as where the legal title to the property is vested in them. 
Ibid. 
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? 
Statute of Limitations has operated as a bar to the right 
of such executor or administrator to maintain an action 
therefor against one who has converted it, the right of 
the infant cestui gue trusts of such executor or adminis- 
trator will be also barred. Ibid. 


If a party is to be constituted a trustee by the decree of 
a Court of Equity, on the ground of fraud, his posses- 
sion is adverse from the time the circumstances of the 
fraud were discovered. Harrison vs. Adcock et al.... 


. The Statute of Limitations does not begin to run against 


express trusts created by the act of the parties or the 
appointment of law, so long as the trust continues, and 
is acknowledged to be a continuing, subsisting trust, for 
the reason that the possession of the trustee is the pos- 
session of thecestui que trust ; but when the trust is de- 
nied by the trustee, and he claims to hold the trust funds 
or trust property as his own, adversely to his cestut gue 
trust, the latter having knowledge of that fact, the Stat- 
ute will begin to run in favor of such express trustee 
from the time of such adverse claim or possession. Kea- 
bin 00. Gree iwocn ses chi aennawbi<  dbdtaeen re 


The Statute of Limitations will begin to run in cases of 
implied trusts, created by decree of a Court of Equity 
in favor of the trustee, from the time of his possession, 
as it would do in a Court of Law; for the reason, that 
his possession never was the possession of the alleged 
cestut que trust ; the relation of trustee and cestui que 
trust never, in fact exists, until the decree of the Court 
establishing that relation. did. 


A bill filed for the recovery of damages for the breach 
of a bond for titles, is a demand founded on a sealed in- 
strument, and such a claim is not barred until twenty 
years after the accrual of the right of action thereon. 
Caldwell vs. Montgomery and Wife......-..+--.-+- 


When a creditor takes a mortgage to secure the pay- 
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ment of a promissory note, and the remedy on the lat- 
ter is barred by the Statute of Lien, his remedy on the 
mortgage is not necessarily barred, the debt being un- 
paid, but he may avail himself of his statutory remedy 
on the mortgage. Elkins vs. Edwards........------ 


10. Semdle, that when an action is founded on a Statute, 
that the law deems it for this purpose a specialty, and 
consequently a plea of the Statute, as applicable to the 
instrument sued on, cannot be supported. Lane vs. Mor- 
DE aN orn ON Seas bo bth Sa Ke soe Senne nes 


11. The right ofa creditor to force a stockholder to pay 
in his unpaid subscription for stock, in an insolvent 
bank, is a case of purely technical and direct trust, 
to which the Statute of Limitations does not apply. 
Hlighiowar wo. TRernten .:. 2 - » 0.05006 caviencectecee seve 


12. In Courts of Equity, the Statute of Limitations does 
not begin to run in cases of fraud, until the discovery 
ofthe fraud. Stocks et al. vs. Leonard et al.......... 


See Corporations, 20. Equity,15. Verdict, 1, 2. 
MANDAMUS. 
See Constitutional Law, 21, 22. 
MARKET OVERT. 


See Ezecutors, Administrators, §c.5,6. Sheriff and Sher- 
iffs’ Sales, 5. 


MARRIAGE SETTLEMENT. 
See Husband and Wife, 3. 
MISTAKE. 


See Grant, 2. 
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MORTGAGE. 
See Limitation of Action, 9. 

NE EXEAT. 
See Equity, 17 to 20. 


NEW TRIAL. be 





1. Where the Jury found a verdict for a greater amount _ 
of damages than was claimed in the plaintiff’s declara- 
tion, and a motion for a new trial having been made on 
that ground, the plaintiff entered a remittiter on the 
record for the excess: Held, that the plaintiff had the 
right to enter such remittiter, and that a new trial on 
that ground ought to have been refused. Griffin vs. 
URIBE 6 505 oss og eee Cas genkeecaueh eae 113 


2. Where, on the trial of a cause, a witness, from mistake, 
failed to prove a necessary fact,.to make out the defence, 
the witness, having previously assured the defendant he 
could and would do so, whereby the defendant was pre- 
vented from procuring other testimony to prove the 
same fact, which could have been procured, and a re- 
covery was had in consequence of such mistake of the 
witness and the party: He/d, that such mistake ope- 
rated as a surprise on the defendant, and that a new tri- 
al should be granted, the defendant having shown upon 
the record a good and legal ground of defence to the ac- 
tion. Wilson vs. Brandon & Shanhon.......-.--+--- 136 


3. Where the evidence is conflicting in regard to the main 
point in controversy between the parties, the admission 
of illegal evidence by the Court, which might, and prob- 
ably did decide the question in favor of the plaintiffs, in 
the mind of the Jury, a new trial willbe granted. Set- 
tle vs. Allison et al......-.----00-ee-es cee eeeccees 201 
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4. Where there is conflicting evidence, a mere preponder- 
ance against the verdict of the Jury is not sufficient to 
authorize a new trial. Flournoy vs. Newton........- 306 


See Charge of the Court. Practice Superior Court, 1, 2, 
3. Verdict, 1, 2. 


NON RESIDENTS. 


See Jurisdiction, 1 to 5. 
NOTICE. 


1. To hear reports about an incumbrance upon land, which 
the purchaser is about to buy, does not amount to no- 
tice, nor is report or rumor a badge of fraud. Colquitt 
EME Moe C8 SN pew awa demeaseeeesecemesens 258 


See Fraud, 1, 2, 3, 4. 


OATH. 


See Claim, 1. 


OVERSEER. 


1. Where P entered into a special written contract with R, 
as an overseer for the year 1847, and was to receive a 
stipulated portion of the crop at the end of the year for 
his services, and in the month of August, R dismissed 
him from his employment, without sufficient cause or 
provocation ; whereupon P, inthe month of November 
of the same year, instituted his action against R, to re- 
cover damages for a breach of the contract: Held, 
that the action was not prematurely brought, and that 
in regard to this particular class of special contracts, 
where theoverseer or agent is wrong fully dismissed from 
the service of his employer, he has his election of three 
remedies: 1st. He may bring his action immediately for 
any special injury he may have sustained in consequence 














INDEX. 


of the breach of the contract by the defendant. 2d. He 
may wait until the termination of the period for which 
he was employed, and then sue upon the contract and 
recover his whole wages. 3d. He may treat the con- 
tract as rescinded, and may immediately sue on a guan- 
tum meruit for the work and labor he actually perform- 
od. Bapwown Parka. « <i oo6<ncinevecesacasuae 


PARTNERSHIP. 


. Upon an agreement between A and B, that A should 
take certain negroes of B, and work them in a black- 
smith shop, furnish all supplies, pay all expenses, and 
give B one half of the nett proceeds of the shop for the 
use of the negroes: Held, that as to third persons, A 
and B are partners. Buckner vs. Lee et al......--.- 


. If the business of a firm is conducted by one of the 
partners, and his name is the name of the firm, and a 
note is made by that partner in his name, the firm is lia- 
ble thereon, if it is proven that the note was made asa 
note binding the firm, or that the consideration of the 
note was for the benefit and in the course of business of 
the firm, and that the payee believed these things, and 
the maker sanctioned his belief by his acts and repre- 
sentations. Jdzd. 


. If money is borrowed, or a purchase made by an indi- 
vidual member of a partnership, and his note is given 
therefor, it is, prima facie, the debt of the individual ; 
but the holder, in an action against the firm for the con- 
sideration of the note, may rebut this presumption by 
proof, and if it appear that the credit was given to the 
firm, and not the individual, if the money or the prap- 
erty went to the use and in the course of business of 
the firm, it will be liable. If, however, the credit was 
given to the individual, the firm will not be liable, al- 
though the money or property went to the use, or in the 
course of business of the firm. In that case, it will be 
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held as an advancement by the member to the firm, and 
he will become a creditor of the firm. Ibid. 


See Attachment, 3, 4. 
- PLEADING. 


1. The 3d section of the Act of 1847, entitled “an Act to 
simplify and curtail pleadings at Law,” does not include 
an agreement to pay certain specific articles. Phillips 


2. A declaration on notes, payable in specific articles, held 
to be bad without an averment of the value of those ar- 
ticles at the maturity of the notes, and that the notes be- 
ing offered in evidence were properly rejected, because 
of a variance between the allegations and the proof. 


Ibid. 


3. At Common Law, after the cause has gone to the Jury, 
such a defect is not amendable. did. 


4. If the declaration allege a Special contract for the rent 
of mills, to be paid in repairs, and it is proven on the tri- 
al, the plaintiff cannot recover on the common count for 
a quantum meruit, but will be held to the special con- 
tract, and the measure of damages is the value of the re- 
pairs agreed to be made, and the loss sustained by the 
failure to make them. Baldwin vs. Lessuer.........- 71 


5. Where a request is a condition, precedent to liability, 
it must be specially averred in the declaration, with 
time and place, and by whom and to whom made. It 
must be so set forth, as that the Court may judge wheth- 
er it is made according to the cuntract. Montgomery, 
Pe ee eee ee eee eee 178 


6. Where stockholders in a bank are liable for the ultimate 
redemption of its bills, to a suit by a bill-holder against 
a stockholder, a plea that the bank has assets which 
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have not been appropriated, without specifying what 
they are, is demurrable for uncertainty. Lane vs. Mor- 
FEB oon nc hWebewe es viwestnt dashes alk Ais 


. Plea, that defendant signed the note sued on as surety, 
and that it was agreed between him and his principal 
that another should sign it as co-surety before it was 
delivered, which was not done: Held, that this is not a 
plea of non est factum, and need not be verified. Cleg- 
hares 00: MORON: 65:4:00%010 sn 60.660 d6 rea eae 


See Bail,1. Jurisdiction, 5. 
PRACTICE SUPERIOR COURT. 


1. In all applications for a new trial in the Superior Courts, 
a brief of the testimony in the cause must be filed. by 
the party applying for a new trial, under the revision 
and approval of the Court, at the term at which the ap- 
plication is made, in conformity to the 61st Common 
Law Rule of Practice, and the fact must be evidenced in 
writing. © Tusslieass os.:Conts uo fo. 0 Vee deh tG co 50 


. A brief of the testimony which refers to executions, 
judgments and interrogatories, as being attached, when 
in fact no such papers are appended, is fatally defective; 
and the omission cannot be supplied hy the certificate 
of the presiding Judge, that he recognizes such docu- 
ments as in Court before him, on the final hearing of the 
motion. Ibid. 


. The best mode of making out the brief of the testimo- 
ny, is to embody in it an abridged statement of the 
oral and a copy of the written evidence. Ibid. 


. The question discussed, whether under our Statute, 
where the defendant, upon a plea of set off, recovers a 
balance against the plaintiff, the plaintiff has a right, on 
the appeal, to dismiss his action, so as to defeat the 
judgment. Attaway, ‘guardian, vs. Dyer et al....--.- 
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5. Where a cause has been continued, and at the same 
term the plaintiff tenders a confession of judgment for 
costs, which the defendant refuses to accept or the 
Court to allow, on the ground that the case had been 
continued, but the confession was nevertheless entered 
by the Clerk, by the direction of plaintiff’s attorney : 
Held, that the confession was a nullity. Barefeld vs. 
DPYGN 05. 68a ence oie sae veces Kee ite debe cices 463 


6. A suit may be dismissed after a continuance at the same 
term or during vacation. Ibid. 


7. Under our Judiciary, after a general demurrer has 
been filed and argued, and the judgment of the Court 
prouounced thereon, it is not proper to allow it to be 
withdrawn. Lanevs. Morris............-.00--04-. 468 


See Amendment,5. Contempt,1. Criminal Law,5. In- 
terrogatories. New Trial, 1. Sheriff and Sheriffs’ Sales, 
2,3,6. Verdict, 1,2. 








PRACTICE SUPREME COURT. 


, 1. Where the Circuit Court misinterprets the decision of 
the Supreme Court on a former hearing, the cause will 
be remanded with instructions. Oglesby vs. Gilmore, 


LEN ate RES & pd APOTE SSS oo SST ew es CS CSS RI A S% 95 
2. A writ of error will be dismissed, ifa copy is not serv- 

ed, and an entry made thereof within the time required 

by the 21st Rule. Twrner vs. Collins.............. 252 


3. The party failing to indorse the entry of service, as re- 
quired by the rule, before the writ of error is transmit- 
ted to this Court by the Clerk below, will not be permit- 
ted to come into the Supreme Court, and, on motion, 
have the omission supplied. Idéd. 


4, The amended Constitution and Act of 1845, organiz- 
ing the Supreme Court, exact the utmost vigilance of 
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parties, and allow no discretion in relieving them from 
the failure to exercise it. Ibid. 


. Under the Act of February, 1850, all defects in the bill 
of exceptions, writ of error, and citation, may be amend- 
ed instanter, and without costs, in conformity with the 
record of the cause below. Higgs vs. Huson......... 


. A copy of the writ of error must be served as required 
by the rule; this right may be waived. Chapman vs. 
COG, OEP 6 55 occ wrcetasinessckoa canna Faaleewtew 


. The Court will not entertain an argument to screen a 
party failing to comply with the rules, by showing the 
rule itself to be inexpedient. did. 


. The rules of the Supreme Court are the law of the 
Court until repealed, unless they are repugnant to the 
Constitution and Statutes of the State. Jdd. 


9. After a bill of exceptions has been signed and certified 
by the Judge of the Superior Court, and filed with the 
Clerk, his control over it is at an end. Heard vs. 


10. Under the Acts of 23d February, 1850, the original 
bill of exceptions must remain in the Clerk’s office be- 
low, anda copy transmitted to the Supreme Court, asa 
part of the transcript of the record, or accompanying the 
same; and if this is not done, the cause will be stricken 
from the docket. Ibid. 


11. The Act of 23d February, 1850, allowing the copy to 
be made out and sent up with the transcript on or before 
the first day of the term, would seem to repeal that pro- 
vision of the Act of 1845, requiring the transcript to be 
sent up within ten days. Ibid. 


12. An application for a certificate to prevent damages 
being assessed under the Act of 1845, creating the Su- 


voL. vu. 79 
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preme Court, will not be heard after the term at which 
the case was determined. Turner vs. Collins.......-. 


13. Where the Clerk of the Superior Court sent up the 
original instead of a copy of the bill of exceptions: Held, 
that the matter could not be relieved by suggesting a 
diminution of the record. O’ Neal and another vs. O’ Neal 


14. Query—as to constitutionality of the rule allowing 
continuance on suggestion of diminution of the record. 


Ibid. 
PRINCIPAL AND AGENT. 


See Overseer, 1. 


PROMISSORY NOTES. 


1, The purchaser of a note, after due from an indorser 
who has paid it, cannot recover out uf a prior indorser 
any more than his vendor paid upon it. Bethune vs. 


Me Crary... =~ 20sec conc ce nce ecenscesenecnee 


2. The cutting off the name of a surety to a joint and 
several note, with the consent of the payee, is not such a 
material alteration as will invalidate it. Broughton, 
TE Ce I a, TE AT ee 


3. One who buys a note, bill, or other negotiable security, 
bona fide, and for value, after it is due, from one who has 
no title to it, acquires no title against the true owner. 
SEL NETS WO. SEMMIOY. 25 os ces cccinscnsecce 


See Contract, 1. Evidence, 19. Pleading, 1, 2. Re- 
mainder, 2. 


PURCHASER. 


See Equity, 16. Executors, Administrators, §c. 7 to 12. 
Fraud,1to4. Notice,1. Promissory Notes,3. Sher- 
iff and Sheriffs’ Sales, 1. 
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QUIA TIMET. 

























See Equity, 26. 
RECORDS. 
See Evidence, 9, 10. . 
REMAINDER AND REMAINDER-MEN. 


1. A remainder in slaves cannot be created by parol. { 
Mazwell vs. Harrison, 61. 





2. A limitation of a promissory note in remainder, by deed 
or will, is valid. Broughton, adm’r, vs. West........- 248 


See Equity, 26. Will, 1. 


RETROSPECTIVE LAWS. 





1. Are forbidden by the first principles of justice. The 
Mayor Ge. ve; Hattvidge?. 6 05.2. loka Fete oie tee he 23 


RAIL ROADS AND RAIL ROAD COMPANIES. 


1. The Macon & Western R. R. Co. teok on board their 
cars the slave of H, having a general pass, and without 
the knowledge and consent of H, to transport him to a 
given point, for the usual fare for negroes: Held, that 
this wasa conversion of the slave, and that the company 
are liable for all the injuries which he received, whether 
they occurred by the negligence of the company or oth- 
erwise. The Macon §& Western R. R. Co. vs. Holt.... 157 


SALE OF OFFICE. 


See Contract, |. 


SATISFACTION. 








See Execution, 2 to 5. 








628 INDEX. 
SAVANNAH. 
See Tax and Tax Laws, 1 to7. 
SET-OFF. 


See Practice Supr. Court, 4. 
SHERIFF AND SHERIFFS’ SALES. 


1. The Act of 1823, which authorizes the Sheriff to place 
the purchaser of real estate in possession, does not jus- 
tify the officer in dispossessing any other person but the 
defendant in execution, his heirs or tenants. Bethune vs. 
NN IE PE EE en ee 118 


2. Where a Sheriff sold negroes under execution at a 
Sheriff’s sale, and delivered one of the negroes to the 
purchaser, with the understanding that the Sheriff was 
to call at a certain bank the next morning and receive 
a check for the purchase money, when the Sheriff call- 
ed, the check was refused, under instructions from the 
purchaser, because the negro had runaway or been car- 
ried off the night before: He/d, that the Sheriff was li- 
able to be ruled, at the instance of the defendant in ex- 
ecution, for the surplus of the sale after paying the jf. 
fas: Held, also, that the delivery of the slave to the 
purchaser, under the circumstances, was a matter ex- 
clusively between the Sheriff and the purchaser, with 
which the defendant had no concern, although her agent 
was present when the arrangement was made. Davis 
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3. When arule is made absolute against a Sheriff for the 
payment of money, an attachment cannot issue thereon 
against him, until he is first called upon to show cause 
why an attachment should not issue. Jdzd. 


4, A sale of lands, under a judgment against an executor, 
de bonis testatoris, conveys a good title to the purchaser, 
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and the title of the heirs is divested. Doe, on dem. 
Wart 06. ORG ons oso cee ens ed ist epeteween 


5. Where property of a defendant in execution is seized 
and sold by the Sheriff, there is no warranty of title on 
the part of the defendant in execution or the Sheriff. 
The maxim of caveat emptor applies. Mc Whorter, 
C6 ts DOM. 5 oo ch cctuets cnt nverucomibeal 


6. The ordinary returns of a Sheriff on process in his 
hands are not traversable. Higgs vs. Huson......... 


7. The sureties of a Sheriff, after recoveries have been had 
against them to the amount of their bond, may defend 
themselves at law, against all pending or future suits on 
that ground. Bothwell et al. vs. Sheffield et al......-. 


See Administrators, Executors, §c.'7, 8, 9. 


SLAVES AND FREE PERSONS OF COLOR. 


1. The black color of the African race is prima facie evi- 
dence of slavery. The Macon & Western R. R. Co. vs. 


2. A permit or ticket to a slave must specify the length of 
time that he is to be absent, and the places which he is 
allowed to visit. Ibid. 


See Criminal Law, 4, 5,8, 9, 10. Rail Roads, 1. War- 
ranty, 1. 


STATUTES. 


See Construction of Statutes. Law, 2. 


STATUTES OF FORCE. 


See Deed, 1. 
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STOCKHOLDERS. 
See Corporations, 1 to 22. 
SURETY. 
See Pleading, 7. Sheriff, 7. Usury, 1. 
SURPRISE. 
See New Trial, 2. 
TAX AND TAX LAWS. 


1. Taxation, in reference to the subject matter, is divided | 
by writers on political economy, as well as by the tax 
laws of all governments, into three classes: capitation, 
property and income. The Mayor, &c. vs. Hartridge... 23 


2. A charter authorizing a municipal corporation to tax | 
real and personal estate, does not necessarily confer the 
right to tax income. Ibid. 


3. The history of the legislation of the State, as to a parti- 
cular subject matter of taxation, may be referred to, as 
tending to aid in the construction to be given to the 
Statute; and where the State has never taxed income, 
the power to do so in a corporation must appear by ex- 
press words or unavoidable implication. bid. 


4, Statutes levying taxes, should be construed most strong- 
ly against the government and in favor of the citizen. 


Ibid. 


5. Statutes which impose restrictions-upon trade or com- 
mon occupations, must be construed strictly. Ibid. 


6. Revenue Statutes are in no just sense remedial laws, 
and are not, therefore, to be liberally construed. Ibid. 
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7. In laws imposing taxes, if there be areal doubt wheth- 
er the intention of the Act was to levy the tax, that 
doubt should absolve the tax payer. Ibid. 


. Taxes due the State are a general lieu upon all the pro- 
perty of the debtor, attaching on the 1st of January of 
each year. Doe, ex dem. Gledney vs. Deavors........ 479 


D 


9. Where property liable to tax is sold, under execution, 
between the Ist of January and the giving in of the 
same, and is afterwards sold under execution to pay the 
tax due by the defendant in f. fa: Held, that the pur- 
chaser at the Tax Collector’s sale gets a good title. 


Ibid, 


TESTAMENTARY PAPER. 


See Wills, 6. 


TREASURER. 
See County Treasurer. 
TRESPASS. 
See Equity, 3, 4,5. 
TROVER. 


See Conversion, 1, 2, 3. 


TRUST AND TRUSTEES. 


See Amendment, 3. Corporations, passim. Equity, 2, 16. 
Evidence, 18. Limitations of Actions, 4, 5, 6, 7. 


USURY. 


1. If a surety to an usurious contract pays usurious inter- 
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est, knowing it to be such, he cannot recover it back out 
of his principal. Jones vs. Joyner et al...-..-.---.+-.- 


VENDOR AND PURCHASER. 
See Evidence, 1. Warranty, 1. 
VENDOR'S LIEN. 
See Claim, 3. 


VERDICT. 


1. In an action of trover by several plaintiffs of different 
ages—and the Statute of Limitations plead—it is not er- 
ror in the Court to charge the Jury that they might find 
a verdict in favor of those not barred, and against those 
who are; and the verdict should specify which of the 
plaintiffs the Jury find for, and which against; other- 
wise, the verdict would be imperfect in not finding all 
the issues submitted. Settle vs. Allisonet al.......... 


2. When the verdict is imperfect in not finding for or 
against a portion of the plaintiffs: He/d, that after it has 
been received and recorded, and the Jury discharged 
from the further consideration of the cause, it is. error 
in the Court, after the expiration of four days, to re-as- 
semble the Jury and amend the verdict according to 
what they stated it was their intention to find—such in- 
tention not appearing on the face of the verdict. Ibid. 


See New Trial, 1. 
WAIVER. 
See Jurisdiction, 3, 5. 
WARRANTY. 


t. To entitle*the vendee to recover of the vendor for a 
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breach of warranty of the soundness of negro children 
whose mother was proven to have died of consumption, 
it is necessary to show either that the disease was he- 
reditary in the family, or that the children were born 
subsequent to the actual existence of the complaint in 
the mother. Dean vs. Traylor......++.++0+-+--+-++ 


WILE. 


. Where a testator made the following bequest—“ I lend 


the following negroes, (naming them) with all their in- 
crease to A, B and C, children of my first wife, this 
loan to continue during their natural lives, and at their 
death the property to be equally divided among the chil- 
dren of A and B, and in the event of C’s having child or 
children, they also to have one third part; but if C dies 
childless, the whole then shall go to the children of A and 
B. Itis my desire that John, one of the negroes men- 
tioned in this article, should go into the possession of A, 
and be considered so much of her part. It is my desire 
also, that no partof the above mentioned property should 
come into the hands or possession of the husband of C, but 
it shall be held by A aud B, and go to their children, if 
her husband survives C :” Held, ona bill filed by one of 
the children of A, for a distribution of the property in 
the life time of B, that it was the intention of the testa- 
tor that his three daughters should hold the possession of 
the life estate in the property during their joint lives or 
the life of the survivor, and that the grand-children of 
the testator were not entitled to a distribution until the 
death of the last surviving daughter. Rzordon, guar- 
dian, vt. Holiday et ab. ... «+ oo ccsvdciconshaten eas 


A testator bequeathed as follows: “I farther will 
that one hundred dollars per annum be paid out of the 
profits of said bakery to B. Moore, of the city of New 
York, for the use of my mother, Mrs. Elizabeth Wag- 
ner and also the like sum of one hundred dollars out of 
said profits to my sister, Mrs, Margaret Williams, to- 
gether with eighty dollars lent by her to me in New 

VoL. vir. 80 





169 
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York, with interest from date ;” Held, that the bequest 
to Mrs. Williams gives her a specific sum of one hun- 
dred dollars, and not an annuity of one hundred dollars. 
Williams vs. McIntyre, adm’r, Sc... 2.2.2. c ee ee eeee 34 





634 INDEX. 


3. P devised the whole of his estate to G, as trustee and 
testamentary guardian, for the exclusive use of his three 
daughters, W, A and B, and their increase, if any, to be 
distributed, &c. and inthe event of the death of either the 
daughters, without issue, her portion of the property to 
go to the survivor or survivors, if two, share and share 
alike, if one, to her exclusively; and should all three die, 
without increase or issue, G, the trustee andtestamentary 
guardian, is directed to deliver over the entire estate to 
C. E. and he is vested with plenary power to do any 
way with the property that in his wisdom may seem 
best: Held, that the will did not create an estate tail, 
especially since such estates were long since abolished 
by law in this State, but an estate for life in the daugh- 
ters with remainder in fee to their children or grand 
children, and that if the daughters died without children 
or grand-children, it was a good limitation over in fee, 
by way of executory devise to C. E. on failure of increase 
on the death of the daughters. Benton vs. Patterson and 
II. 0 50.0.0 00's e'ee ced n nce te reves cecnraconee 146 


4. Where valid articles of separation give to the wife the 
power to dispose of property at her death, (settled for 
her provision for life,) as she may choose to do, a will 
by her, while a feme covert, will be supported. Chapman 
U8. GTAY, CX'T ooo eee cece eee cnet eee e eee cte cece 337 


5. Where B, by his last will and testament, bequeathed 
certain negroes to his daughter as fullows—*To my 
daughter, C. R. P. I give and bequeath to the heirs of 
her body the following negroes, &c ; should she have no 
heirs from her body, she is to have the use of said ne- 
groes her life-time, and at her death, should she die 
without any heirs from her body, the negroes and their 
increase to return to my son John S. Bailey, as his prop- 





nex 4 
mye oo 








See New Trial,2. Evidence, 18, 20. 
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erty :” Held, that the daughter took a life estate, and her 
children a remainder, as purchasers, and not by de- 
scent. Kemp, adm’r, vs. Daniel, pro ami, §c........- 


. An instrument by which A conveys certain negroes to 
B, with this condition: “ Nevertheless, I (the donor) 
have the full use of said negroes during my natural life- 
time, and at the time of my death, the said negroes and 
their increase shall rise and become the property of the 
said B :” Held, to be a will and notadeed. Crary vs. 
Raw s. ws scons ccc ivesicccksvievectassapennedad 


WITNESS. 
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